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Attorneys for Plaintiffs OB1, LLC and Stephen M. Kalish

DISTRICT COURT
CLARK COUNTY, NEVADA

OBI, LLC, a Nevada Limited Liability Case No.‘Q_Oqfé 0 59 85 /&

Company, and STEPHEN M. KALISH, an Dept. No.: /____.__\7 )

individual, ?()(/
COMPLAINT

Plaintiffs.

(Request for Business Court Assignment

v. Pursuant to EDCR 1.61(2)(2)(ii) and (iii))

MARK A. JAMES, an individual; THE
JAMES FAMILY TRUST; and FRIAS
HOLDING COMPANY, a Nevada company,

(Exempt from Arbitration — Equitable
Relief Requested)

Defendants.

Plaintiffs OB1, LLC ("OB1") and STEPHEN M. KALISH ("Kalish") (collectively
"Plaintiffs"), by and through their undersigned counsel, hereby request that the above-captioned
matter be designated as a business court matter and assigned to the Business Docket pursuant to
EDCR 1.61(a) because it is a case that arises from business torts and from the purchase and sale of
stock of a business, and state as their Complaint against Defendants MARK A. JAMES ("James"),
THE JAMES FAMILY TRUST (the "James Trust") and FRIAS HOLDING COMPANY (“FHC")
(James, the James Trust, and FFC are sometimes referred to herein as "Defendants”) as follows:

PARTIES AND RELATED PERSONS/ENTITIES

1. Plaintiff OB1 is and was at all times relevant hereto a Nevada limited liability

company doing business in the State of Nevada.
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2, Plaintiff’ Stephen Kalish is and was at all times relevant hereto a citizen and resident
of Clark County, Nevada, and the MemberManager of OBI.

3. Kalish is informed and believes, and thereon alleges. that Defendant James is and
was at all times relevant hereto a citizen and resident of Clark County. Nevada. James has caused
acts and events to occur in the State of Nevada out of which Plaintiffs' claims herein arise.

4. Kalish is informed and believes. and thercon alleges. that the James Trust is a trust
owned and controlled by James. The James Trust caused acts and events to occur in the State of
Nevada out of which Plaintiffs' claims herein arise.

5. FHC is a corporation organized under the laws of the State of Nevada. FHC caused
acts and events to occur in the State of Nevada out of which Plaintiffs’ claims herein arise.

GENERAL ALLEGATIONS

Kalish and James Enter Into an Agreement to Jointly Run Frias Holding Corporation.

6. FHC is an entity which, as its primary function, owns and controls several of the
largest cab companics in Southern Nevada and elsewhere. Specifically, FHC owns and/or controls,
among others: (a) Las Vegas Limousine, Inc.; (b) Airline Limousine Corporation: (¢) Virgin Valley
Cab Company. Inc.: (d) Union Cab Co.. (¢) Ace Cab. Inc.. (f) ANLV Cab Co., and
(g) Vegas-Western Cab, Inc. FHC also owns substantial real estate holdings in Southern Nevada.

7. FHC was founded by the late Charles Frias. who started the company with one cab
and grew it to one of the largest cab operators in Nevada. While successful under any measure,
FHC's cab operations lacked operational controls and professional management. As a result, prior
10 2006. the cab companies were not as successful as they could have been.

8. [n October 2006. Charles Frias passed away. With his passing, the cab companies
were lelt with even less managerial guidance and professionalism. The cab companics were left to
the management of Phyllis Frias, Charles Frias' widow, and the trustee of Charles Frias' estate.
George Crowley. Upon information and belief. neither Phyllis Frias nor George Crowley had any
expericnce in operating cab companies.

9. Following her husband's death in October 2006, Phyllis Frias and George Crowley

asked James to take over as CEO of FHC. Upon information and belief. at the time of her proposal.
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Phyllis Frias believed that James had the experience and expertise to successfully operate the cab
companies, James had no such experience or expertisc.

10.  Knowing that he personally had no experience or expertise 1o operatc the cab
companies, in or around early November 2006, James approached Kalish and asked him to serve as
the CEO of FHC. James and Kalish had a longstanding close personal and professional
relationship. Indeed, James had served as Kalish's attorney on several deals. Thus, Kalish placed
considerable trust and confidence in his relationship with James.

11.  In contrast to all others associated with the Frias cab companies, Kalish enjoyed
considerable business experience operating and managing similar. multi-million dollar companies
that provide service and operating units. particularly those that ran flects of vehicles. Among other
examples. Kalish served for years as President of Republic Services (a $600.000,000 trash retrieval
and disposal company). as well as other similar companies. Since James had served as legal
counsel for Kalish in the past. James was well awarc of Kalish's skills and abilities.

12, Initially, Kalish demurred o James' requests. but after James' repeated insistence, in
or around late November. 2006. Kalish proposed to James that if James assumed the position of
CEO with FHC (as Phyllis Frias requested). Kalish personally would assist James in the
performance of James' duties in exchange for a percentage interest in James' compensation (the
"Private Consulting Agreement"). James agreed to this arrangement.

13. In or around early December 2006, James accepted the offer 1o be CEO of FHC.
Because James had no experience serving in such capacity. James requested that Kalish prepare a
compensation formula to be negotiated into his employment agreement with FHC. Kalish agreed
and negotiated the terms of James' employment with FHC on behalf of James. James assumed the
CEO position in or around January. 2007.

14, in December. 2006, Kalish and James also memorialized their understanding as it
related 10 the compensation element of the Private Consulting Agreement. Specifically, the parties
agreed that Kalish, as an individual. would receive twenty percent (20%) of all amounts, if any,

over four million dollars ($4.000.000.00) that James received as CEO of FHC. Kalish began
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providing private consulting services to James immediately upon James' acceptance of his position
as CEO.

15.  Sometime after James' acceptance of the position as CEO. James hired Kalish's
company. OB1. to provide additional services directly to FHC. On or about February 1, 2007, OB!
and FHC entered into a consulting agreement whereby OB agreed to provide certain insurance and
business consulting scrvices in exchange for a flat fee of $15.000 per month (the "First FHC
Agreement”).  The First FIIC Agreement had a one (1) year term and was set 10 expire by
January 31, 2008, and was distinct from the Private Consulting Agreement Kalish had with James.

16.  In February of 2008, OB1 and FHC entered into a second consulting agreement
whereby OB agreed to continue to provide certain insurance and business consulting services in
exchange for a [lat fee of $25,000 per month (the "Second FHC Agreement"). Once again, FHC
was responsible for obligations owed to OB1 under the Second FHC Agreement. The Second FHC
Agreement had a one (1) year term and was set to expire in February of 2009.  Again, the Second
FHC Agreement was distinet from the Private Consulting Agreement Kalish had with James. (The
First FHC Agreement and Second FHC Agreement arc hercinalter referred to as the "FHC
Agreements”.)

17.  From November/December 2006 up to and until late October 2008, Kalish and OB1
provided various services under their respective agreements, including, but not limited to,
reviewing insurance agreements, creating a management team. hiring a chief financial officer,
hiring outside accountants, implementing cash procedures. reviewing financial information,
creating budgets and financial models and provided strategies for both state and local government
affairs. Kalish also provided personal consultation to James to assist and guide him with the
fultiliment of his responsibilities as CEO of FHC.

18. Demonstrating the extreme level of trust. confidence and rcliance between Kalish
and James. Kalish's services under the Private Consulting Agreement during this time period
included. but were not limited to, Kalish quietly serving as the acting CEO for periods of time

because James would disappear for extended periods and was simply incapable of performing the

13769\1\1342032.5




BROWNSTEIN HYAIT FARBER SCHRECK

100 City Parkway, Suite 1600

Las Vegas, Nevada 89106

(702) 382-2101

1~

O W 00 N N W e W

D [§) — — — — [a—, —_— — pem— b —
— o \O [#2] ~3 o w + o N —

D
N

duties of a CEQ. Becausc of their close relationship, Kalish covered for James, performed James'
dutics. and even assisted him in obtaining help as James battled certain personal demons in his life.

19.  During the period between October, 2006 o October. 2008. due to the efforts,
expertise, and service of Kalish, the cab companies' financial success increased exponentially. In
accordance with the employment agreement Kalish negotiated for and on behalf of James. James
had carned a performance bonus in just 24 months of at least $17 million. James' performance
bonus was a product of the services and expertise Kalish provided 1o James for the performance of
James' duties as CEO. Those services were rendered out in the open. through private
correspondence, memos. ideas, and strategies created by Kalish and sent to James' personal, private
e-mail address at James' request, and in James' absence (whether James was in treatment,
incapacitated and unable to perform his duties. and/or just inexplicably absent from the day-to-day
operations lor extended periods of time).

20.  In September 2008, Phyllis Frias informed James of her pleasure with the new
success of the company and expressed her intent to transfer to James an ownership interest in FHC
as compensation lor the successful services provided to FHC.

21.  Almost immediately following Phyllis I'rias’ announcement. Kalish and James
communicated verbally and through writing of their respective understandings concerning Kalish's
entitlement to compensation equal to 20% of James' compensation. James acknowledged that
Kalish was entitled 1o 20% of any such compensation.

22, On or about October 6. 2008. Phyllis Frias informed James that she intended to
transfer to James a 48% interest in FHC. Upon information and belicf. at the time of this
announcement. FHC had a net value of approximately $300 million.

23.  Despite his promise to compensate Kalish with 20% of all compensation he received
from FHC above $4 million, on or about October 6. 2009, James conceived of and implemented a
fraudulent scheme against Kalish designed to conceal the actual compensation he received from
FHC.

24, On October 8, 2008. James misrepresented to Kalish that he (James) was not getting

any equity interest in FHC. James repeated this misrepresentation on several occasions between
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October 8. 2008 and October 27. 2008. James' misrepresentations were knowingly false and
designed to defraud Kalish from compensation owed.

25.  Based upon their longstanding friendship and relationship of trust, Kalish had no
reason to disbelieve James' represcntation that James was receiving no equity in FHC. Kalish, in
fact. believed and relied upon James' representation in that regard. Thus. on October 8. 2008.
Kalish and James agreed that OB1 will finish out the term of the Second FHC Agreement. and
provide consulting services until the spring of 2009. After the expiration of that Second FHC
Agreement. Kalish and James also agreed to calculate what James owed Kalish under the terms of
their Private Consulting Agreement. In that regard, James wrote to Kalish that "1 always honor my
agreements.”

26. On or about October 27, 2008. I'FIC, James, OBI, and Kalish entered into a
Settlement of Consulting Agreement (drafted by James) whereby. in exchange for a certain amount
of moncy, OB! and Kalish agreed to terminate and resolve the Private Consulting Agreement and
the FHC Agreements (the "Setlement Agreement™),

27.  Unbeknownst to Kalish, at the time of the Seulement Agreement, Phyllis Frias'
decision to compensate James with an ownership interest in FHC had not changed. That
compensation was mercly delayed so as to eliminate Kalish {rom the benefit of that compensation.

28.  Kalish is informed and believes that the formal process of transferring the 48%
interest in FHC to James commenced as early as December 2008, and culminated in the filing of a
formal Notice of Application belore the Nevada ‘I'ransportation Authority (NTA) on February 20,
2009, approximately 120 days afier James represented to Kalish that he would not be receiving any
equity bonus from FHC. The filing previded public notice of Phyllis Frias' intent to transfer a
substantial percentage of FHC interest to James, as she had decided and announced on October 6,
2008 -- prior to the Settlement Agreement.

29.  The Application was placed on the April 7. 2009 NTA Agenda and unanimously
passed.  Shortly thereatier. James received the 48% interest in FHC and then f{raudulently
transferred the corporate stock to the James Trust in order to avoid his responsibilitics owed to

Kalish under the Private Consulting Agreement.
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FIRST CAUSE OF ACTION

(Fraudulent Inducement/Misrepresentation Against All Defendants)

30.  Kalish repeats and realleges the allegations set forth in Paragraphs | through 29
above as though fully set forth herein.

3L In order to induce Kalish to enter into the Settlement Agreement. from on or around
October 2006 up to (and past) October 27. 2008, when the parties entered into the Settlement
Agreement. James represented to Kalish that he (James) was not being given any cquity or
ownership interest in FHC.

32.  These representations werc falsc and James knew these representations to be false.

33.  James made these representations to Kalish with the intent to induce Kalish to enter
into the Settlement Agreement for a sum significantly less than the amount Kalish was entitled to
receive.

34.  Kalish justifiably relied upon James' repeated misrepresentations as he had no way
of knowing about James' fraudulent scheme.

35. As a result of James' fraudulent inducement as alleged herein, the Settlement
Agreement is void.

36.  Kalish intends service of the summons and complaint in this action to serve as notice
of rescission of the Settlement Agreement, and hereby demands that James restore to Kalish any
and all monies duc under the Private Consulting Agreement.

37.  Additionally, and as a direcl and proximate result of the acts and omissions of James.
Kalish has suffered and will continue to suffer direct, incidental and conscquential damages in an
amount to be proven at trial. but in any event in excess of $10.000. plus prejudgment interest.

38.  In committing the acts herein above alleged, James is guilty of oppression, fraud,
and malice toward Kalish. ‘Thercforc, in addition 1o general damages, Kalish is entitled to recover
punitive damages from James for the purpose of deterring him and others similarly situated from

engaging in like conduct in the future.

39. As a resull of the acts and omissions of James, Kalish has been compelied to hire the

services of an attorney for the protection of his interests.
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SECOND CAUSE OF ACTION

(Breach of Contract Against Defendant Jumes)

40.  Kalish rcpeats and realleges the allegations set forth in Paragraphs 1 through 39
above as though lully sct forth herein.

41.  Kalish has performed all of his obligations under his Private Consulting Agreement
with James. including performance of the many services noted herein above.

42.  To datc, James has failed and/or refused to comply with his obligations by, among
other things, failing to pay Kalish the monies due thereunder.

43.  Specifically. James reccived a 48% equity interest in FFHC. According to the
agrecement between Kalish and James, Kalish is entitled to 20% ol all amounts James received from
FHC over $4.000.000.

44,  Additionally, as a direct and proximate result of the acts and omissions of James,
Kalish has suffered and will continue to suffer direct, incidental, and conscquential damages in an
amount 1o be proven at trial, but in any event in excess of $10,000. plus prejudgment interest.

45, As aresult of the acts and omissions of Jumes. Kulish has been compelled to hire the
services of an attorney for the protection of his interests.

THIRD CAUSE OF ACTION
(Breach of the Implied Covenant of Good Faith and Fair Dealing Against Defendant James)

46.  Kalish repcats and realleges the allegations set forth in Paragraphs 1 through 45
above as though fully set forth herein.

47.  Implicd in the Private Consulting Agreement between the parties was the obligation
of good faith and fair dealing.

48.  James breached the implied covenant of good faith and fair dealing by, among other
things, misrepresenting how Phyllis Frias and FHC agreed 1o compensate James for the services he
performed as CEO of FHC; namely that James was being given 48% ownership interest in FHC,

49, Kalish's rcasonable and specific expectations under his Private Consulting

Agreement with James were thus denied.
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50.  As a direct and proximatc result of James' acts and omissions, Kalish has suffercd
and will continue 1o suffer direct, incidenlal and consequential damages in an amount to be proven
at trial, but in any event, in excess of $10,000, plus prejudgment interest.

51. As a result of the acts and omissions of James, Kalish has been compelled 1o hire the
services of an attorney for the protection of his interests.

FOURTH CAUSE OF ACTION

(Tortious Breach of the Implied Covenant of Good Faith and Fair Dealing
Against Defendant James)

52.  Kalish repeats and realleges the allegations set forth in Paragraphs 1 through 51
above as though fully set forth herein.

53.  Implied in the Private Consulting Agrcement between the partics was the obligation
of good faith and fair dealing.

54. James breached the implied covenant of good faith and fair dealing by, among other
things, misrepresenting how Phyilis Irias and FHC agreed to compensate James for the services he
performed as CEO of FHC; namely that James was being given 48% ownership interest in FHC.

55. A spccial relationship, confidential and fiduciary in nature, existed between James
and Kalish. James served as gencral counsel for Kalish's businesses for over seven years, and
represented Kalish personally in business negotiations and deals. Furthermore, because James did
not want anyone to know that Kalish was actually performing the bulk of James' dutics as CEO,
Kalish was required to rely upon and trust James to accurately report financial matters to Kalish for
purpose of calculating Kalish's compensation under their privatc agreement.

56, As a direct and proximate result of James' acts and omissions, Kalish has suffered
and will continue to suffer direct, incidental and consequential damages in an amount to be proven
at trial, but in any event. in excess of $10,000, plus prejudgment interest.

57. In committing the acts herein above alleged. James is guilty of oppression, fraud,
and malice toward Kalish. Therefore, in addition to general damages, Kalish is entitled to recover
punitive damages from James for the purpose of deterring him and others similarly situated from

engaging in like conduct in the future.
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58.  Asaresult of the acts and omissions of James. Kalish has been compelled to hire the
services of an attorney [or the protection of his interests.

FIFTH CAUSE OF ACTION

(Breach of Fiduciary Duty Against Defendant James)

59.  Kalish repeats and realieges the allegations set forth in Paragraphs 1 through 58
above as though {ully set forth herein.

60. James had a relationship with Kalish predicated on trust, confidence and an
attorney/client rclationship. As such, James owed Kalish a [iduciary duty.

61. By virtue of Kalish's concealment and misrepresentation that Phyllis Frias had
decided 10 compensate James for services she thought that James had performed during his tenure
as FHC's CEO, James breached that duty. including the duty of loyalty. James failed 1o act as a
fiduciary, acted in his own self-interest, and acted to the detriment of Kalish.

62.  Kalish is the rightful owner of 20% of all amounts James received over $4.000.000
from Frias. This 20% share includes the 48% interest that Phyllis Frias compensated James for the
services she believed that he had performed at FHC's CEO. It, therefore, would be inequitable to
permit James to retain title to those amounts.

63.  The imposition of a constructive trust on the 20% is essential 10 the effectuation of
justice.

64.  Additionally, as a direct and proximate result of James' acts and omissions, Kalish
has suffered and will continue to suffer direct, incidental and consequential damages in an amount
10 be proven at trial, but in any event, in excess of $10,000, plus prejudgment interest.

65.  In committing the acts herein above alleged, James is guilty of oppression. fraud.
and malice toward Kalish. Therefore, in addition to general damages, Kalish is entitled to recover
punitive damages from James for the purpose of deterring him and others similarly situated from
engaging in like conduct in the future.

66.  As arcsult of the acts and omissions of James and FHC. Kalish has been compelled

to hire the services of an attorney for the protection of his interests.
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SIXTH CAUSE OF ACTION
(Quantum Meruit Against Defendants James and FHC)

67.  Kalish repeats and realleges the allegations set forth in Paragraphs 1 through 66
above as though fully set forth herein.

68. At the request, knowledge, and acquiescence of James, Kalish performed services
including, without limitation, each and every duty and responsibility belonging to the Frias CEO.
This is truc when James was physically unable to serve on his own, when James was absent from
FHC due to personal issues, and when James was in trecatment or otherwise incapacitated (thus,
requiring Kalish to serve as de facto interim CEO).

69. James, as CEO of FHC, had actual authority to act on behalf of FHC. Thus. at the
request, knowledge, and acquiescence of FHC through the actual authority of its CEQO, Kalish
performed the services listed herein.

70. The scrvices listed herein were of value to James and FHC, and both James and FHC
accepted and retained the value of those services in the form of the new success and growth of the
cab companies.

71. Despite demand therefore, Kalish has not been compensated in accordance with the
reasonable value of his services.

72, Asaresult, Kalish demands compensation for the reasonable value of his services in
an amount 1o be proven at trial, but in any event, in excess of $10,000 plus prejudgment interest.

73.  As aresult of the acts and omissions of James and FHC. Kalish has been compelled
to hire the services of an attorney for the protection of his interests.

SEVENTH CAUSE OF ACTION

(Unjust Enrichment Against Defendant James)

74.  Kalish repeats and realleges the allegations set forth in Paragraphs 1 through 73

above as though fully set forth herein.
75.  Kalish provided valuable services to James to assist and guide James with the

fulfillment of his duties and responsibilitics as CEO of FHC.
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76.  Without Kalish's assistance and services, James would have been unable to perform
his duties as CEO and FHC would not have been as successful as it was.
77.  James has been compensated by FHC [or the services provided by Kalish under the
Private Consulting Agreement.
78. It would be unjust to allow James 1o retain the benefit of such compensation without
fairly compensating Kalish as agreed 10 in the Private Consulting Agreement.
79.  Asaresult, Kalish demands compensation for the reasonable value of his services in
an amount 1o be proven at trial. but in any event. in excess of $10,000 plus prejudgment interest.
80.  As aresult of the acts and omissions of James, Kalish has been compelled to hire the
services of an attorney for the protection of his interests.
WHEREFORE, Plaintifts pray for judgment as follows:
l. On the First Cause of Action:
(a) IFor compensatory and special damages against James in an amount to be
determined at trial;
(b) For rescission of the Settlement Agreement;
(c) I*or a constructive trust over 20% ol the 48% stock ownership in I'1HC:
(d) For punitive damagcs against James.
2. On the Second Causc of Action: For compensatory and special damages against
James in an amount to be determined at trial.
3. On the Third Cause of Action: For compensatory and special damages against
James in an amount to be determined at trial;
4. On the Fourth Causc of Action:
(a) For compensatory and special damages against James in an amount to be
determined at trial;
(b) For punitive damages against James.
5. On the Fitth Causc of Action:
(a) For compensatory and special damages against James in an amount to be

etermined at trial;
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(b) FFor a constructive trust over 20% of the 48% stock ownership in FHC: and
(c) IFor punitive damages against James,
6. On the Sixth Causc of Action, for direct, incidental and consequential damages
against James and FFC in an amount to be proven at trial.
7. On the Seventh Cause of Action, for direct, incidental and consequential damages
against James and FIIC in an amount to be proven at trial.
8. For an award of reasonable costs and attorneys' fees;
9. For prejudgment and post-judgment interest on the foregoing sums at the highest rate
permitted by law; and

10.  Any additional relief this Court deems just and proper on the evidence presented at

trial,
DATED this[_ﬁd:l;of December, 2009,
BROWNSTEIN HYATT ER SCHRECK
/JAEB ,
. W@

James J. Pisanelli. Esq.. Bar No. 4027
Todd L. Bice, Esq., Bar No. 4534

Debra L. Spinelli, Esq., Bar No. 9695
100 City Parkway, Suite 1600
l.as Vegas. Nevada 89106

Attorneys for Plaintilfs
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