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UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

(.5 OREAL USA S/D, INC., a Delaware altlq-qa,-jjj..o zj-jjt-. p-j-pj.corporation, as successor-in-interest to
M atrix Essentials, Inc.,

Plaintiff,

v. COM PLAINT

HAIR CASINO VENTURE, L.L.C., a
Nevada limited liability company,
NEVADA HAIR VENTURES, L.L.C., a
Nevada lim ited Iiability company, and
DOES 1 -50.

Defendants. Jury trial delnanded.

Plaintiff L'Oreal USA S/D, Inc.. as successor-in-interest to M atrix Essentials. Inc.

('çL'Oreal''), by its undersigned counsel, complains of Defendants Hair Casino Venture.

L.L.C. (s'l-lair Casino''), and Nevada Hair Ventures. L.L.C. ('sNevada Hair Ventures''), as

follows:

JURISDICTION AND VENUE

1 . Jurisdiction is proper under 28 U.S.C j 1332 because the parties are

diverse and the amount in controversy exceeds $75.000.

2. This Court is the proper venue under 28 U.S.C. (ij 1 391(a) becausc
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Defendants reside in this judicial district, and a stlbstantial part of the evellts colnpl'ising

the claim s asserted herein took place in this district.

PARTIES

3. L'Oreal is a corporation organized :111(1 existing under the laws of the State

of Delaware and having its principal place of busilless iI) New York. New York.

4, Hair Casino was formerly a lim ited liability company orgallized and

existing under the laws of the state of Nevada and havillg its principal place of business

in Las Vegas, Nevada.

5. Nevada Hair Ventures is a lim ited liability company organized and

existing under the laws of thc state of Nevada and having its principal place of btlsiness

in Las Vegas, Nevada.

6, Plaintiff is ignorant of the true names alld capacities of the Defcndants

sued herein as DOES 1-50, inclusive, and therefore sues these Defendallts by such

fictitious nam es. Plaintiff will am end its complaint to allege their true names and

capacities when ascertained. ln the m eantime, Plaintiff is informed and believes that

each of the fictitious named Defendants is legally responsible in solnc mallner for the

occurrences herein alleged, and subject to and liable for the rclief prayed for bclow.

7. Plaintiff is informed and believes that a1I of the Defendants, including

those Defendants sued in the nam e of DOE, were agents. servants and em ployees of their

co-Defendants, and in doing the things hereinafter m clltioned, were actillg within the

scope of their authority as such agents, servants and employees wilh the permission and

consent of their co-Defendants.

//
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FACTS COM M ON TO AIXL COUNTS

8. L'Oreal, the successor-in-interest to M atrix Essentials- lI1c., is engaged in

the business of manufacturing and distributing hair care products under the ''M atrix''

brand nam e for the professional hair care m arket. These produets inclutle eolorings.

dyes, shampoos, conditioners, and styling prodtlcts excltlsively for sale to professional

salons. A1I M atrix products bear M atrix's name alld trademarks.

9. L'Oreal labels its M atrix hair care products for 'iprofessional'' use by

trained and licensed hair stylists in salons. L'Orcal pl'oduces M atrix hair care prodtlcts

exclusively for use and sale in beauty salons and bcauty schools. Licellscd hair stylists

use M atrix products while providing hair styling services. and recomm end M atrix

prodtlcts to patrons. M atrix adoptcd a system of sal()I)-oI1Iy distributions which relies on

professional hair stylists' use and recomm endation. as al1 alternative to the elaborate and

expensive advertising and marketing campaigns that nlass-market manufacturers use to

promote hair-care products sold in grocery and drug stores. L'Oreal 's ycars of providing

quality M atrix products, education, and service to its customers has creatcd strong

professional dem and. This demand is further fostered by L'Oreal 's pledge to allow its

M atrix products to be sold only to professional salons and contracts prom ising to sell

only via L'Oreal's professional salon distribution system .

I 0. L'Oreal uses a system of authorized distributors to supply its M atrix

products to salons. Each distributor must sign a writtcn contract with L' Oreal . These

contracts are valuable to L'Oreal, forming the backbonc of L'Oreal' s Matrix products'

distribution system , Each L'Oreal distributor agrees to distribute and sell M atrix products

in accord with L'Oreal' s salon-only resale restrictions alld to promote and develop
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valuable professional salon business for L'Oreal alld its distributors. Direct or illdirect

sales by distributors or salons to general merchandisers. drug stores and warehouse stores

are prohibited. Each M atrix distributor agrees to sell M atrix products only to

professional salons located in its territory. Sales by a distributor or its f'ranchiscs to ally

entity other than those authorized by contract are called ''Diverted.'' Diverted products

are then distributed through a covert channel knowl: as the $4grey m arket.''

The M atrix Distribution Aareem ent

1 I . On February 1 2, 1 98 l , L'Oreal's predeccssor in interest entered into a

Distributor Agreement (t$198 1 Matrix Agreement'') witll AMCO W arehouse, Inc.

('tAM CO'') pursuant to which AMCO (now knowl) as iiArmstrong Mccall, L.P.'' or

''AMLP'') agreed to sell M atrix products to ttlicensctl professional beatlticians''

throughout its territory, which includes southern Calilklrnia and the State of Nevada

('iM atrix Agreement''). M atrix Agreement, % 2(a), Exhibit I . The 1 98 I M atrix

Agreement prohibits AM CO and its franchisees from diverting M atrix products intended

for sale and use by salons and other licensed professional beauticians to drug storcs,

supelnnarkets, and other unauthorized retailers. M atrix Agreement, $1( 2(a), Exhibit 1 .

1 2. On M ay 12, 1 993, L'Oreal's predecessor-in-interest and AM LP'S

predecessor-in-interest executed the 'éM atrix Esselltials Policy Statemellt and Agreement''

(i'M atrix Amendment''), amending the M atrix Agrcemcnts attached hereto as Exhibit 2.

The M atrix Amendment reaffirmed AM CO 'S restriction to sell M atrix products ollly to

salons and licensed hair care professionals and obligation to prevent diversion of M atrix

products to unauthorized grey-market retail outlets. The I 993 M atrix Amendment

prohibits AM CO and its franchises from selling M atrix products 'tt() any salon or
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individual who has in the past diverted or reasonably has been suspected of diverting

M ATRIX ESSENTIALS products or the products of' any other professional hair care

manufaeturer.'' M atrix Amendments p. 1, Exhibit 2.

1 3. The terms of the 1 993 M atrix Amendlucllt prohibit AM LP and its

franchisccs from diverting professional M atrix prodtlct intended for salc alld use by only

salons and other licensed beauticians to drug stores. supermarkets, and other

unauthorized retail outlets:

I M atrixl products are sold to you and designed ONLY for distribution to,
and use by, licensed pfofessionals. . . . A profkssional salon is one which
performs either hair care, skin care, or nail care services by licensed hair
care professional, licensed cosmetologists, l iccnscd estheticialls or
licensed lnanicurists. lt is understood that professional salons, by
definition. are salons whose greater percentage of gross sales al'e fl'()m
revenues for hair care, cosmetology, esthetic or manicure serviccs. othcr
than from the sale of products.

M atrix Am endment, p. 1 , Exbibit 2.

14. AM LP and its franchisees are also prohibited from selling any M atrix

product to known or suspected diverters'.

I N Io I M atrixl products may be sold to any salol, or individual who has in
the past diverted or reasonably been suspected of diverting I Matrix l
products or the products of any other professiollal hair care mallufacturcr.

M atrix Amendment, p. 1 , Exhibit 2.

I 5. Furthermore, AM LP is prohibited 11.01,1 assisting others to divert Matrix

prodtlcts:

Distributor will not engage in any deceptive. misleading or unethical
practice or advertising, or knowingly assist anyollc in such practices.

M atrix Agreement, % 3(c), Exbibit 1 .

1 6. In addition to the remedies available tlnder the original M atrix Agreement,
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the M atrix Am endment provides the following:

ln the event that any IM atrixl products sold to yllu are discovered to be
for sale by any unauthorized person or entity 01' by any person or entity
outside of your authorized Territory, I L'Oreal 1, in addition ttn any other
rights it may have at Iaw or equity, may acquire such products on such
terms and conditions and at such process as lnay be then available to
I L'Oreall, whereupon I L'Oreal) may reqtlire yotl to purchase such
products from I L'Oreal l at a price equal to I L'Oreal' sl cost of acquiring
such products, including the cost of, and a1l expcnses related 10. the
acquisition of the products by gl-'oreal 1 alld the subsequent resale thereol'
to you.

M atrix Amendment, p. 2, Exhibit 2.

1 7. Thc M atrix Amendment also grants L'Oreal the right to audit sales of

M atrix product:

I AM LPI agrees to reasonably monitor the sale ()f I Matrix I products and, if
necessary, allow I L'Oreal l to audit those sales il) order to enstlre
compliance with IL'Orea1's1 distribution policy.

M atrix Amendment. p. 2, Exhibit 2.

The AM LP Franchise Aereem ents

1 8. In addition to the prohibition in AM LP' s agreements with its distribtltors,

AM LP'S contracts with its franchisees (sometimes kllown as sub-distribtltors) also restrict

those franchisees from selling M atrix products to anyonc but professional salolls
. On

inform ation and belief, an entity known as Hair of Nevada, L.L.C., w'hich shares common

ownership with Defendants, signed a franchise agreement with AM LP, which provides:

7. PRODUCT PLACEM ENT. Distributor shall not sell the
Products to the general public or to or through any other distributors
dealer, manufacturers' representative, wholesalcr. or retailer.
Distributor shall tmly scll Products to Qualified Buyers that (11) sell
Products ancillary to the services they provide to the general public fbr
personal use only, (b) use the Products in providing their services, or (c)
use the Products for their own personal use. In the event any Product or
Products are offered for sale by any distributor. dealer, manufacturers'
representative, wholesaler, or retailer, other than a Qualified Buyer- as a
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result of a sale or other transfer of these Products by Distributor,
Distributor agrees to (i) immediately purchase these Products at the
offered price from any such distributor, dealer- luanufacturers'
representative, wholesaler, or retailer to relllove such Productts) fl'om
commerce, or (ii) fully indemnify AM LP 01. the jnanufacturer for al1
costs associated with any such removal and repurchase undertaken by
AM LP or the m anufacturer. In the event tllat AM LP is required by a
manufacturer to rnake l'epurchases of Product tlnder these circumstances,
or to reim burse a manufacturer for the cost of the manufacturer's
repurchase as a result. then AM LP shall have the right to chargc
D istributor' s account for its cost of such reptlrchases or reimbursement.
These remedies are in addition to any other renledies provided to AM I-P
under the terms of this Agreement.

AM LP, on behalf of itself and its distribtltors, has agreed to abide
by certain requirements and prohibitions spccificd by Product
m anufacturers pertaining to the training of Plrduct users in the use of
the Products, critcria for qualifications for Qualified Buyers and to the
marketing, distribution and sale of the Products, among other
l'equirements and prohibitions. Distributor agrees to hcmor and abide by
these requirements and prohibitions between AM LP and each Product
manufacturer as identified and specified by AM LP. In addition to
AM LP' s other rights under this Agreement, including, without
lim itation, its right to terminate this Agreem ent for Distributor' s failure
to abide by a Product lnanufacturer's requirenlents and prohibitiolls,
AM LP may, in its sole discretion, cease to distribute any Product to
Distributor or term inate Distributor's exclusivity with respect t() any
Product produced by such manufacturer (emphasis added). Frallchise
Agreement, jl 7, Exhibit 3.

DIVERSION OF L'OREAL'S M ATRIX PRODUCT

l 9. M any Iarge retailers are eager to obtaill and sell M atrix products and wish

to profit by t'free riding'' on L'Oreal's sales and promotional efforts within its preferred

salon-only distribution chain. These retailers know that L'Oreal's contracts preclude

distributors and salons from selling or reselling M atrix products to thcse rctailers. Solne

retailers therefore scheme to improperly acquire M atrix products from diverters. The

M atrix products that retailers sell are obtained by deceptive. fraudulent, and illegal trade

practices. The principal method that diverters use is to find or create f'aithless distribtltors
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or salons who will fraudulently breach its contracttlal obligations to L'Oreal to limit

M atrix sales to only professional customers.

20. L'Oreal places a variety of codes on M atrix's products dtlring

manufacturing. To assure authenticity, to improve l-'ol'eal's ability to idenlify

distributors and salons that m ight be defrauding it, and lo assist in the cvellt of prodtict

recalls, L'oreal has used coding and tracking equiplnent to mark its products. The

eqtlipment also applies a bar code label on each cartlln into which coded containers are

packaged. In addition, a bar-coded pallet label is attached to each pallet of coded

products.

2 1 . In an effort to combat diversion, L'Oreal has implemellted a ''btly back''

program through which L'Oreal representatives ptlrchase grey market M atrix products

from unauthorized relailers across the country. L'Orcal then scans the coding 01) the grey

market M atrix bottles in order to determine whicl: distributor or sub-distributor originally

bought the products.

22. L'Oreal has gathered substantial evidellce that Iarge quantilies of M atrix

products have been illegally and improperly diverted. Through use of codes a1:(I othel'

methods, L'Oreal was able to trace the diversion to AM LP, which was sellillg M atrix

products to a number of its franchisees and Defendants. L'Oreal was ftlrthcr able to trace

diverted products to Defendants, whose exclusive sales territory included tllose

geographic Iocations in Nevada. Some of those products sold to Defendants showed

evidence that the codes L'Oreal affixed to its packaging had been altered and or removed

in an effort to conceal the diversion.

23. L'Oreal has also collected substantial evidence that AM LP and
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Defendants illegally and improperly diverted M atrix products to Cadeau Exprcss. Inc.

('$Cadeau''), a Nevada corporation owned and operatcd by Ramon Desage ('*DcSage''), in

addition to other known or suspected diverters in the Las Vegas area.

CADEAU DIVERSION SCHEM E

Diversion of M atrix Products to Cadeau

24. Cadeau is a wholesalcr of gifts and specialty items, including exclusive

hair care products, that caters to hotels, casinos, antl other hospitality venues i11 and

around Las Vegas, Nevada. These casinos and hospitality venues prllvide products

obtained from Cadeau to selected gucsts as gifts alpd complimentary room alllcllities.

25. Cadeau is neither a Qualified Buyel'- as defined by the Franehise

Agreemenls. nor a professional salon, as defined by llle M atrix Amclldlllcnt.

26. Upon information and belief, in or around the Summer 01- 2005, AM LP

and Cadeau began to negotiate a covert distributioll agreement whereby Cadeau would

acquire exclusive, professional-brand hair care products. including M atrix pl'oducts,

through AM LP, purportedly for resale to casinos alld otller hospitality velltles to provide

to their patrons as gifts and complimcntary rooln alnellities (ç'cadeau Casino Amenity

Program''). Neil Riemer ('GRiemer''). President of AM LP, negotiated thc deal on behalf

of AM LP, and Voticky negotiated the deal on behall' of Hair of Nevada
, AM LP'S Las

Vegas-area franchise. Riemer and Voticky both kncw that Cadeau was not an authorized

distributor of M atrix products and knew or suspected that Desage was involved in

diversion.

27. Upon inform ation and belief, in return for arranging for AM LP to

improperly sell professional-brand hair care products to Cadeau. at a deep discount,
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Cadeau paid Voticky a kickback payment of tens 01- tllousands of dollars in cash on Jtlly

28, 2005, and paid Riemer kickback payment of tclls of thousands of dollars in cash ol1

August l 5. 2005. Cadeau continued paying large cash kickbacks to Voticky and Riemcr

throughout 2005, 2006, and 2007.

28. Unbeknownst to L'Oreal, on Septelllber 22, 2005, Cadeau, AM LP, and

Hair of Nevada, executed a Distribution Agreemcnt. which governed 1he distribtltion of

hair care products from AM LP to Hair of Nevada to Cadeau. t'Cadeatl Distribtltion

Agreement,'' Exhibit 4.

29. The Cadeau Distribution Agreem ent llolllillally provides:

Hair of Nevada and Cadeau shall not sell the Products to the gellcral
public or to or through any other distributor, dealer, manufacturers'
representative, wholesaler, or retailer. Hair of' Nevada and Cadeau shall
onlv sell Products to the Hospitality Venues alld then not for resale but
only for services they provide to their patrons for personal usc ollly.

Cadeau Distribution Agreement. Ex. 4, at % 5.

30. None of the parties to the Cadeau Distribution Agreem ent, however,

intended to adhere to these and other anti-diversioll provisions. Voticky alld Ricnler each

told Desage to t'do whatever you want with the I M atrix I product. I (10115 t care.'' Indeed,

AM LP, Hair of Nevada, and Defendants never investigated whether Cadeau abided by

the Agreement's sales restrictions and never attem pted to enforce the anti-diversion

provisions. W hen confronted with evidence of Cadeau's intent to divert M atrix products

into the grey market, Voticky and Riemer told Desage that they would ''rather not know

too much'' about where the M atrix products that AM LP, Hair of Nevada, and Defkndants

sold to Cadeau ended up.
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3 l . In 2005, 2006. and 2007, Voticky and Riemer traveled to Las Vegas to

meet with Desage in order to arralzge AM LP'S ullatllhorized M atrix sales to Cadeau. At

these meetings, Desage infbrmed Voticky and Ricmer of the types and quantities of

M atrix products Cadeau wished to purchase. Voticky alld Riemer also informed Desage

of the M atrix products available and in-stock at AM LP'S warehouse for salc lo Cadeau.

Desage, Voticky. and Riemer, frequently spoke by telephone to finalize details of the

unauthorized M atrix sales.

32. W hen Cadeau placed orders for M atrix products with AM LP, Reed Boyd.

AM LP'S Promotions M anager, e-mailed M atrix shipllpellt confirmations to Cadeau. In

order to conceal the unauthorized transactions, AM LP. Cadeau, and Voticky used code

words. such as t'flashlights,'' to discuss diverted prodtlcts.

33. On October 25, 2005, AM LP and Hair of Nevada sold alnlost $98,000 of

M atrix product to Cadeau, without L'Oreal's knowledge or consent and iI1 bl'each of the

M atrix Agreement and M atrix Amendm ent, Throughllut 2006. AM LP shipped and Hair

of Ncvada invoiced at least fifty orders of M atrix prodtlcts to Cadeau. These ptlrchases

included both trial-sized (2 oz. - 5 oz.) and full-size (8 oz. - liters) bottles ()f Matrix

products.

34. By 2006, AM LP'S officers and directors. including Stacy Gaspard and

M ellissa M artin, were aware of AM LP'S M atrix sales to Cadeau.

35. In January, 2007, Voticky formed Hair Casino, in order to handle the

invoicing of AM LP'S sales to Cadeau. From January, 2007, through August, 2007-

AM LP shipped and Hair Casino invoiced at least tcn shipments of M atrix products to

1 1
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Cadeau, without L'Oreal's knowledge or consent alld in breach of the M atrix Agreement

and M atrix Am endment.

36. AM LP sold Cadeau millions of dollal's worth of M atrix plrducts from

October. 2005, through August, 2007. Substantially all taf the M atrix prtaducls sclld by

AM LP, Hair of Nevada, and Defendants to Cadeau werc diverted into the grey market for

resale by m ass-m arket retailers. AM LP, Hair of Nevada, and Defendants kTlowingly and

willingly participated in this covert M atrix diversiol) operation.

Cadeau's K ickback Payments to Voticky and Itiem er

37. ln return for arranging and authorizing tllesc im proper M atrix sales.

Cadeau paid Voticky and Riemer m illions of dollars in cash kickbacks. Additionally,

Cadeau provided Voticky. Riemer, and other AM LI; personnel with thousands of dollars

worth of hotel accom modations, gifts, merchandise. and other valuable services.

38. Throughout 2005, 2006, 2007, Cadeau slzipped via Fedentl Express cash

kickback payments to Votieky's and Riemer's homcs and oftices in Austin. Texas, and

Riemer's home in Austin, Texas. In total, Cadeau sllipped at least 1 38 Federal Express

packages eontaining substantial amounts of cash to Voticky and Riemer. After Cadeau

scheduled each Federal Express shipment, a Cadeau employee e-mailed the tracking

information to Volicky or Riemer. In order to conceal the kickback payments, Voticky

and Riemer referred to the shipments as 4tchocolate orders.''

39. Voticky and Riem er also traveled to Las Vegas, Nevada, to retricve cash

kickback payments from Cadeau.
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40. ln 2006, Cadeau wire transfen'ed hulldreds of thousands ()f dollars iI1

kickback money to Riemer. Cadeau also gave Rielller thousands of dollars worth of

furniture and art.

4 1 . ln 2007, Cadeau gave Voticky a $20,(100 Rolcx watch as a kickback.

Cadeau also gave Voticky other gifts and merchantlise, including a set of' golf clubs.

42. Cadeau paid for Voticky's and Rienler's hotel accommodations at the

W ynn Resort and Casino when they visited Las Vegas. Cadeau also provided other

AM LP employees, including Reed Boyd and Stacy Gaspard, with free rooms at the

W ynn hotel.

CASINO DEAIV

43. ln July, 2006, Riemer, on behalf of AM LP, began to broker an agreemellt

(t'casino DeaI'') whereby AMLP would sell Matrix products through Cadeau for

inclusion in guest amenity packages at upscale Las Vegas casinos. At that tinle, L'Oreal

emphasized its concern about diversion of M atrix products and sought asstlrances that

M atrix products purchased pursuant to the Casino Deal would only be rcsold t() casillos

as part of the Cadeau Casino Amenity Program antl llot diverted to ullauthtlrized retailers

and distrîbutors. Initial proposals involved only tlle sale of travel-size (4.2 ()z.) bottlcs ()f

M atrix products to Cadeau because hotel guests would likely use only a small amount of

the products while staying at the hotels and because travel-size bottles are lcss valuable in

the grey market.

44. From April, 2006, through Novembcr. 2006, L'Oreal and AM LP

negotiated the terms of the Casino Deal. Throughout the negotiation of the Casino Deal.

L'Oreal insisted on AM LP'S guarantee that the M atrix products that AM LP sold to
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Cadeau for the Casino Deal would not be diverted illto the grey m arket. Riemer also

represented to L'Oreal that Cadeau would use these M atrix products solely for resale to

casinos as part of the Cadeau Casino Amenity Progralll.

45. Throughout these negotiations, AM LP concealed from L'Oreal the fact

that it had already sold millions of dollars worth ol' M atrix products, including full-size

bottless to Cadeau. Voticky and Riemer also concealed from L'Oreal the cash kickback

payments that Cadeau paid them in return for approvillg and arranging the diversion of

M atrix products from AM LP to Cadeau.

46. On April 1 1 , 2006. in an attempt to collvillce L'Oreal that Cadeau' s

Casino Amenity Program was legitimate, Riemer e-mailed L'Oreal and representcd that

AMLP 'saudited the I Cadeau l twice and halsl been perfectly satisfied with the reslllts.''

ln or around August, 2006, Riemer again misrepresellted to L'Oreal that he had inspected

Cadeau's operations, witnessed Cadeau's gift prograln at casinos, and did all 01' the

appropriate due diligence to ensure that Defendants would abide by the terlns ol' the

Cadeau Distribution Agreement.

47. Beginning in July or August, 2006, Rienler repeatedly represented on

behalf of AM LP that the M atrix products that AM LP sold to Cadeau wotlld be

exclusively resold to casinos as part of the Cadeau Casino Amenity Program and would

not be divcrted to unauthorized I'etailers. Riemer also concealed that some M atrix

products sold to Cadeau would be distributed outside of AM LP'S authorized distribution

territory. ln reliance on those representations, L'Oreal agreed to make vftrious M atrix

products, including full-size (1 3.5 oz.) bottles of Color.smart shampoo and conditioner.
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available to Cadeau for purchase and resell to casillos exclusively lbr tlse in the Cadeau

Casino Amenity Program .

48. On or about November 21. 2006, L'tll'eal informed Riemer that it would

makc approximately $3.2 million of M atrix products. including 1 10,000 f'ull-size bottles

of each Color.sm art shampoo and conditioner and a variety of travel-size bottles ()1'

M atrix products, available to Cadeau for purchase for thc Cadeau Casillo Amcnity

Program .

49. On November 28, 2006, and December l 4, 2006, L'Oreal shipped a

variety of M atrix products, including the l 10,000 ftlll-size bottles of cach Color.smart

shampoo and conditioner and over 42,000 travel-size bllttlcs of various M atrix products.

to Cadeatl's warehouse, located at 3494 East Stlnset Road in Las Vegas, Nevada.

50. Through June, 2007, Cadeau purchased lnultiple m illions 01* dollars worth

of M atrix products for the Cadeau Casino Am enities Program, in addition to nlultiple

m illions of dollars worth of M atrix products through trallsactions invoicetl by Hair of

Nevada and Defendants, unbeknownst to L'Oreal.

51 . Upon inform ation and belief, Cadeau ulllawfully resold the M atrix

products that it obtained under the guise of the Casint) Deal, and surreptitiously from

AM LP. Hair of Nevada. and Defendants. to Classic Design, a San Antollio, Texas,

wholesaler. Classic Design sold the Matrix products to Quality King/pro Choice, a grey-

market collector and distributor of diverted hair care products, who then sold the M atrix

products to unauthorized mass-market retailers, such as Target and CVS Pharm acies.

52. In M arch, 2007, full-size bottles of Color.smart conditioner purchased

from various unauthorized mass-market retailers arotlnd thc county through L'Oreal's
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'sbuy back'' program were traced back to the Casillo Deal. Through August 27, 2008,

L'Oreal decoded and traced 1 ,08 1 bottles of Color.slnart conditioner back to its

November 28, 2006 and December 1 4, 2006 shipnlellts to Cadeau. L'Oreal repurchased

the 1 .O8 1 bottles at twenty-four different grey-m arket retailers, including l 82 different

Target stores in thirty-lwo states. Upon informatioll alld belief, these 1 .08 1 bottles

constitute a small sample that reprcsents tens of thousands of full-size bottles of M atrix

products that AM LP, Hair of Nevada, Defendants. alld Cadeau ultim atcly diverted into

the grcy market. Upon information and belief, AM LP, Hair of Nevada, Defendantss and

Cadeau also diverted tens of thousands of travel-size bottle of M atrix products illto the

grey market.

COUNT I - CIVIL CONSPIRACY '1'0 COM M IT FRAUI)

53. L'Oreal incorporates herein by referellce all of the allegatiolls of'

paragraphs 1 through 54, inclusive, of this Complaint as if fully set fortll herein.

54. Before L'Oreal shipped M atrix prodtlcts to Cadeau on Novelnber 28,

2006, and December 14, 2006. pursuant to the Casino Deal, AM LP, through jts prcsident,

Neil Riemcrs represented that AM LP wished to sell M atrix products to Cadeau

exclusively for resale to casinos to provide to their guests as com plim entary room

amenities. AM LP, through Riemer, further represented that Cadeau would not sell or

transfer the M atrix products to the general public or ally other unauthorized distribulors
,

wholesalers, and retailers.

55. Beginning in October, 2005s and contintling through Augusts 2007, AM LP

intentionally concealed from L'Oreal its unauthorized M atrix sales to Cadeau. AM LP
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also concealed its franchisees' sales of M atrix products to Cadeau. AM LP had a duty to

disclose this m alerial inform alion to L'Oreal.

56. Each of the m isrepresentation and omissions that AM LP made regarding

aequiring M atrix products exclusively for resale to casinos as part of the Cadeau Casino

Amenity Program was false at the time it was madc and was known or believed to bc

false by AM LP.

57. AM LP, Hair of Nevada, and Defendants knowingly diverted M atrix

product to unauthorized retailers and distributors, and. as a result, diverled products have

been offered for sale on the grey market. AM LP, Ilair of Nevada's. and Defcndants'

fratldulent conduct as set forth herein was willful, deliberate, and/or reckless and was

undertaken as part of a fraudulent scheme to obtain M atl'ix products for unauthorized

resale on the grey m arket.

58. AM LP intended for L'Oreal to rely ol1 its misrepresentatiolls. falsc

assurances, and omissions in order to induce L'Oreal to agree to the sale ()f M atrix

product to Cadeau. AM LP'S sole motivation for its falsc representations and omissions

was to dupe L'Oreal into approving the sale of M atrix products to Cadeatt. W ithllut

AM LP'S false and misleading statements, L'Oreal would never have agreed t() provide

M atrix products to AM LP for sale to Cadeau and would not have shipped any M atrix

products to Cadeau in 2006 and 2007.

59. L'Oreal justifiably relied on AMLP'S misrepresentations and omissions

that AM LP would sell the M atrix products to Cadeau only for resale to casinos as part of

the Cadeau Casino Amenity Program and not to the general public or any other
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distribtltor, dealer, manufacturers' representativc- wllolesaler. or retailcr when it agreed to

the Casino Deal.

60. L'Oreal's reliance on AM LP'S represelltations and om issions was

justifiable because AMLP was contractually obligated to sell Matrix products only t()

professional salons and other Iicensed hair care professionalsa AM LP'S lkanchisecs were

contractually obligated to sell Matrix products only to Qualified Buyers. and Cadeau was

contractually obligated to sell products purchased through AM LP only to casinos and

hospitality venues. Based on these term s in the M atrix Agreement alld M atrix

Amendment, the Franchise Agreement. and the Cadeau Distribution Agrccment. and on

AM LP'S additional assurances that M atrix product would not be diverted, AM LP knew

or had reason to know that L'Oreal would rely on AM LP'S repeated false representations

and om issions.

61 . ln reliance upon AM LP'S misrepreselltations, assurances, om issions, and

fraudulent conduct, L'Oreal agreed to m ake M atrix products available for Cadeau's

purchase, including the full-size bottles of Color.sn:al't conditioner alpd travcl-size bottles

of M atrix products that AM LP and Cadeau ultimately diverted into the grey Inarket.

62. AM LP, Hair of Nevada. and Defendants knowingly and willfully

conspired to unlawfully and improperly divert M atrix product into the grey market. Each

of these co-conspirators com mitted overt acts in furthcrance of the fraudulent schem e to

divert M atrix products.

63. Defendants' fraud has dam aged L'Oreal by causing a Ioss of goodwill aTld

injury to the Matrix brand name. Additionally. L'Oreal has suffered monetary damage in

an amount that increases daily. L'Oreal has suffered specific economic injury to its
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business in the form of lost sales, decreased revenues, alld increased costs in an am oullt

according to proof. L'Oreal is presently unaware of the full extent and amount of its

damages as a result of Defendants' conduct. L'Oreal will amend its pleadingss at or

before trial, to conform to proof of the amount of stlcll damages when they are

ascertained. L'Oreal also seeks an award disgorging Defcndants of any profit they

received by their wrongful acts.

64. Defendanls' m isconduct was fraudulent. malicious, and oppressive.

Defendants fraudulently obtained and sold M atrix plrducts to unauthorized grey-market

distributors and retailers. Defendants' misconduct stlbjected L'Oreal to tlllwarranted and

unjust hardship by which its righls were brazenly disregarded. Defendants' misconduct

was willful and Defendants engaged in their m iscolltluct in conscious disregard ()f the

rights of L'Oreal. Punitive damages should be awal'ded to punish Defelltlants and deter

similar future m isconduct,

COUNT 11 - INTENTIONAL INTERFERENCE W ITH CONTRACT

65. L'Oreal incorporates herein by refelvnce a11 of the allegations of

paragraphs 1 through 65, inclusive. of this Complaint as if fully set forth llerein.

66. L'Oreal and AM LP have a valid colltract governing the sale alzd

distribution of M atrix product, the M atrix Agreelnent, together with its 1993

Amendlnent. L'Oreal has similar contracts with a network of distributors.

67. Defendants had knowledge of the M atrix Agreement and AM LP'S Iegal

obligations under the M atrix Agreement, which are spccifically described in the

Franchise Agreem ent, as well as the legal obligations of other distributors with

agreements sim ilar to AM LP'S.
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68. Defendants, with full knowledge of L'Oreal's contractual rclationships

with AM LP and its other distributors and intending to illduce breach of or otherwise

interfere with those relationships, have conspired to and are intentionally, willfully and

without justification or privilege, inducing and purposely causing, and continuing to

induce or purposely cause, L'Oreal's distributors 01' salons carrying L'Oreal prodtlcts to

breach their contractual relationships with L'Oreal.

69. As a direct and proximate result of the conduct of Defcndants, L'Oreal's

contractual relationships with thc authorized distribulors and salons which resell its

products have been harmed, breached and disrupted. L'Oreal has suffered increased costs

and reduced revenues and its authorized distributors and salon customers havc purchased

Iess M atrix products than they otherwise would havc purchased and will purchase.

L'Oreal cannot presently ascertain the full nature, extent and amount of its damages.

L'Oreal will seek leave to amend its Complaint to state the full am oullt of its dalnages

when ascertained or according to proof at the time c?f trial.

70. Defendants' conduct is fraudulents malicious and oppressive. Defendants

fraudulently obtain, market and sell Matrix products. Dcfendants' collduct subjects

L'Oreal lo unwarranted and unjust hardship by which its rights are brazenly disregarded.

Defendants' conduct is willful and Defendants engage in their misconduct in conscious

disregard of the rights of L'Oreal. Punitive damages should be awarded to ptlnish

Defendants and deter similar conduct in the future.

COUNT III - INTENTIONAL INTERFERENCE W ITH PROSPECTIVE
ECONOM IC ADVANTAGE

7 1 . L'Oreal alleges and incorporates by reference each and every allcgation

contained in Paragraphs 1 lhrough 71 , as if fully sel fbrlh herein.
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72. L'Oreal is inform ed and believes that Defendants, with lkll knowledge of

L'Oreal's existing and prospective econom ic advantage resulting from its relationships

with distributors and professional salons who usc its prodtlcts and recommend them to

salon patrons who buy them from salons, relationships that contain the probability of

fulure cconomic benefit to L'Oreal, and intending t() iljure, destroy and otherwise

interfere with those relationships, have intentionally. willfully and without justification or

privilege, interfered with and caused disruption to stlch relationships, through wrongful

means including fraud, deceit and unfair competitiol) alld trade practiccs.

73. L'Oreal's prospective contracts and/or econom ic advantage have been

disrupted as follows;

(a) Salons - reduce purchases or choose Ilot to contract with L'Oreal
distributors and/or buy or resell M atrix products because these
products appear available to consumel's through other channels,
e.g. retail sale at superrnarkets;

(b) Consumers - choose not to buy M atrix products because they
have lost their 'sprem ium'' or A:salon'' appeal when they are
generally available at retail outlets'.

(c) Consumers - purchase fewer M atrix products because these
products are purchased without thc illteraction with, advice all(l
salesm anship of a licensed stylist or salon employee',

(d) Distributors - choose not to contract with L'Oreal and/or buy or
resell M atrix for distribution because there is no longer a clean
S'salon only'' niche for these products when they are generally
available at retail outlets;

(e) Distributors - face increased difticulties in obtaining new saion
account contracts. and expend extra time and effort in an attelnpt to
overcome salon owners' objections that the products are not
exclusive to salons', and

(9 Other disruption to L'Oreal's prospective economic advantage,

74. As a result of Defendants' conduct. L'Oreal' s econom ic rclationships with
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and prospective econom ic advantage from its distributors, with professional hair salons

who purchase L'Oreal products and with consumcrs have been harm ed and disrupted alld

L'Oreal has suffered damages which continues to grow from day to day.

75. L'Oreal cannot presently ascertain 1he full nature, extent and amount of its

damages and accordingly alleges it to be within the jurisdiction of this Cotlrt. L'Oreal

will seek leave to am end its Complaint to state the ftlll amount of its damages whell

ascertained or according to proof at the time of trial.

76. Defendants' conduct is fraudulent, nlalicious and oppressive. Dcfelldants

fraudulently obtain, market and sell M atrix products. Defendants' collduct sttbjects

L'Oreal to unwal-ranted and unjust hardship by which its rights are brazenly disregarded.

Defendants' conduct is willful and Defendants engage in their misconduct in conscious

disregard of the rights of L'Oreal. Punitive damages should be awardcd to punish

Defendants and deter sim ilar conduct in the future.

COUNT IV - UNJUST ENRICHM ENT

77. L'Oreal alleges and incorporates by reference each and every allegation

contained in Paragraphs 1 through 77 as if fully set forth herein.

78. Defendants have knowingly received profits from their sales of diverted

Matrix products, which benefits have been unjustly retained by Defendants.

79. Defendants have engaged in unfair alld inequitable acts and practices to

L'Oreal's detriment and injury. Such acts by Defendants include willful interference with

contract, willful interference with prospective economic advantage, and intentional

rem oval or alteration of manufacturer's product codes. Additionally. Derendants catlsed

L'Oreal to be fraudulently misinformed about thc truc tlse and destination of M atrix

22

Case 2:09-cv-01484-ECR-LRL     Document 1      Filed 08/10/2009     Page 22 of 42



products ordered from L'Oreal.

80. Defendants have retained the benefits of their unfair conducta while

L'Oreal has suffered the dctrirnenl ef Defendantsf acts. lt would be unjusl for Defendants

to retain their profits, alld such an outcome would result in Defendants' being unjustly

enriched. L'Oreal is entitled to restitution, disgorgelnent of Defendants- profits, alld other

equitable relief.

W HEREFORE. Plaintiff L'Oreal USA S/D, Inc.. as successor-in-interest to

M atrix Essentials, Inc, prays for an award as follows:

1 . Preliminary and permanent injunctivc relief against Defendants, and lhcir

officers. agents. attorneys, representatives and assigns, and a11 persons nctillg in aclive

concert or participation with them , from doing any of the following acts, either directly or

indirectly, and from doing any act prefatory to the prohibited acts:

(a) Acquiring, transporting, trmzsferring, selling or offering to sell ally
M atrix product that does not bear L'Oreal's manufacturer' s codes..

(b) Acquiring, transporting, transferring, scliing or offering to sell any
M atrix products whose m anufacturer's codes, numbers or other
information has been rem oved. dcfaced, concealed or changed's

(c) Acquiring, transporting, transferrings selling or offering to sell any
M atrix product whose container or package is altered or defaced;

(d) Acquiring, transporting. transferring, selling or offering to sell any
M atrix product in any condition exeept the condition it Ieft
L' Oreal ;

(e) Acquiring. transporting, transferring, selling or offering to sell any
M atrix product except for use in a salon or for sale to a consumer
in a salon;

(9 Any acts of unfair competition or unf'air practice affecting L'Oreal
or any M atrix product', and

(g) Any interference with L'Oreal's contracts, contractual
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relationships, econom ic advantage 01' prospective economic
advantage',

2. For an order dirccting Defendants t() filc with this Court and serve on

L'Oreal within thirty days after service of an injunction, a repol't in writing ulqder oath,

setting forth in detail the m anner and form in which Delkndants have complied with the

injunct ion ;

3. For an order enforcing the rights L'Oreal created by its contracts

prohibiting certain conduct with its products',

4. For damages and remedies based on the Det-endants' civil conspiracy to

comm it fraud. interference with contractual relatiollshipss and interference with

prospective econom ic advantage, according to proof',

5. For punitive and exemplary damages;

6. For attorneys' fees;

7. For costs', and

//

//

//

//

//

//

//

//

//

//
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8. For such other and further relief as thc Court deems just and proper.

Plaintiff demands ajury tlial.

Dated: August 4, 2009 GORDON & ES, L.L.P.

By:
' 

, Cram er
At orneys for Plaintiff
L' REAL U .S.A. S/D, INC.
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notlç. rrpl th. C@me*pre auria: Dfltrfbotoç'. umgal buytn*wl . 
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o# God, fleoJ: *>:l@>J >>, rlyuwlty or gove.---nta: eevœàltàonl. ' .

pritr: or Te.trttttpnl. @r 4pr other ç*u.* :.#*nd t5* r*.*@q- ' '
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t*re. @>elu*$T@ rpmedy undlr tbsl wartantr 1* th* C@>p*ny'* ' ' ' .
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rœllting t@ thll wleraatv wh.ll be *p@ tl) y*@7 'Tba th* d*%* .
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' a>G @xœlv*1#. reAedy *h*1t b. tœ el*çt t@ pltker (:1 canrvl lt*
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thpl 1W 1 kl P****b#$*R @>d Wbich tbe C**PW*Y $** *1Pyf1QhVP6 'i
I

vnder t:* v@pyrlvht l.v@ ut th* Pnàt*; @t*%*@. ' ' .
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h compwny' 'f@rthwlthp pr@vlde;. :*w4#*r* tblt tb@ '' ' .J/ct. to t *

eoopany reperve. t:e rxvht tp reregt or T*F*k* aerept.pcw ot
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