The Southern Nevada Chapter of the 

Associated Builders and Contractors

The Merit Shop Training Fund

Executive Summary

The Las Vegas Associated Builders and Contractors (ABC) is a local chapter of the national ABC, a trade association with some 24,000 member companies in 78 local chapters.  The Las Vegas Chapter is a 501(c)(6) nonprofit, a designation the Internal Revenue Service gives to trade associations.  The Merit Shop Training Fund is the Chapter’s educational arm and is qualified as exempt from federal income taxation as a 501(c)(3) entity, the IRS designation for an educational group. 

This report is based on annual financial reports filed by the both groups.  Known as a Form 990 and required by the IRS of almost all non-profits, these reports provide detailed information on revenues and expenditures.  The 990s are public documents and can be obtained from the IRS, the non-profit, or often from the Internet.*    
Both the Chapter and Training Fund failed to properly complete the IRS annual reports.  The disclosure problems largely concern transactions between the Fund and the Chapter: how money was spent, and which staff were employed and paid by each.  This raises the possibility that money raised by the Training Fund, which can only be used for educational purposes, was transferred to the ABC Chapter, a serious violation of IRS rules and of statutes governing employee benefit plans. 
We believe the IRS and the U.S DOL should immediately investigate, and if unlawful activity is confirmed, take prompt legal action against the ABC Chapter and Training Fund as well as their staff and board members.  These actions could include restitution of misused money, revocation of non-profit status, personal fines, and imprisonment. 

Who did Warren Hardy work for and who paid him?
The Training Fund claimed Hardy worked for it, sometimes fulltime sometimes halftime, and sometimes a few hours a week, but always without compensation.  The Chapter claimed Hardy worked 1 and 0 hours a week in 2004 and 2005, yet reported paying him $120,000.  His Chapter salary rose to $212,308 in 2006, the first year of the three he was listed as a fulltime Chapter employee.  Prior to the large one-year increase in Hardy’s salary, both entities regularly reported paying compensation to key employees, but failed to always disclose the name of the persons as is required in the filings. 
Why did the Fund deny making payments to the Chapter, and what work did the Chapter perform for it?
Between 2004 and 2006, the Training Fund paid $306,496 in management fees.  Each year, the Fund denied it paid any of the money to the Chapter.  However, the Chapter’s annual report listed the exact same amounts as income, and even identified the money as “MTSF management income.”   The IRS should investigate why the Fund failed to disclose the payments, and if the Chapter actually performed training work in exchange for the money.
How did the Training Fund spend the rest of its money? 
The Fund reported total expenditures of $4,224,496 from 2001 to 2006.  Rather than list expenditures in the categories required by the IRS, the Fund listed over $2.5 million [or 60% of its expenditures for the period] as “program expenses” or as “direct costs.”  This type of reporting appears to violate IRS rules, particularly if any entity received more than $50,000 in a single year.  
Who paid the National ABC dues?

Local ABC Chapters must forward a portion of membership dues to the National ABC.  Between 2004 and 2006, the Las Vegas Chapter disclosed no dues payments, while listing $647,010 in dues income.  This omission, combined with the broad categories the Training Fund used to report its spending, raise questions about which organization paid the national dues.  
Does the Training Fund owe back taxes? 
The Training Fund received insurance-related income, but failed to pay federal taxes on the money.   The IRS requires nonprofits to pay taxes any income unrelated to their business purpose, and the agency typically considers such insurance income as taxable.    
Which entity does Warren Hardy work for and which pays him? 

IRS regulations require nonprofits to disclose compensation paid to officers, directors, or key employees, even if made indirectly through another group.  The 2007 IRS instructions define a key employee as “any person having responsibilities, powers, or influence similar to those of officers, directors or trustees.  The term includes the chief management and administrative officials of an organization.”  In regards to Hardy, the Chapter staff president, the information is incomplete and contradictory.   

2003

· The Training Fund paid $182,585 in wages, but claimed none went to any key employee.  However, the Fund reported that Hardy worked for it for 40 hours a week—for no compensation.  
· The 2003 annual report for the Chapter has not yet been obtained.
2004

· The Training Fund paid $90,660 in wages, of which $47,604 went to directors, officers and key employees.  The attached schedule included only one employee, Hardy, who now worked only 20 hours a week for the Fund—but again for no compensation.  The Fund failed to report who received the $47,604.
· The Chapter reported paying $221,416 in wages to officers, directors, and key employees.  While Hardy was the only staff person on the attached schedule, the Chapter reported paying him $120,000 for only 1 hour a week of work.  The Chapter failed to disclose who received the remaining $101,416 in compensation.  

2005

· The Fund paid $54,500 to directors, officers and key employees.  The corresponding schedule listed only one employee, Hardy, who now worked 2 hours a week for the Fund—still for no compensation.  The Fund failed to disclosure who received the $54,500.  
· The Chapter paid $260,109 in wages to officers, directors, and key employees.  Hardy was again the only staff person on the list, and the Chapter reported paying him $120,000—this time for 0 hours a week of work.  The Chapter again failed to disclose who received the remaining $140,109 in compensation.  

2006 

· The Training Fund paid $57,451 in compensation to directors, officers and key employees.  The attached schedule included two employees, Hardy, who worked 2 hours a week for no compensation, and a VP of Education who was paid $57,450.  
· The Chapter finally reported Hardy working a 40 hour work week—for which he was paid $212,308. 
This is not the only place the Training Fund and the ABC Chapter failed to report Hardy’s compensation.  One section of the IRS annual report states that if any officer, director, or key employee received over $100,000 in aggregate compensation from the filing organization, and all related organizations, the information must be disclosed in an additional schedule.  The annual reports filed by the Training Fund for 2001 to 2004 denied any such payments existed, even while it disclosed that Hardy served as President, and that the ABC Chapter was indeed a related organization.  

In 2005, the IRS increased the amount of disclosure required of nonprofits in this area.  It now asked if any officer, director, or key employee received any compensation from a related entity, regardless of the amount.  In addition, rather than file a schedule listing the person and compensation, the nonprofit would have to “explain the relationship” between the organizations and “describe the compensation arrangement.”  In both 2005 and 2006, the Training Fund failed to disclose that Warren Hardy was just such a person—a fact made clear by the Chapter’s own annual reports.   

Why did the Fund deny making payments to the Chapter?
The IRS has always required 501(c)(3) nonprofits, like the Training Fund, to report any transaction with a related nonprofit.  In the six years of reports for 2001 and 2006, the Fund stated there were no such transactions—no cash payments, no performance of services, no shared staff, and not even a shared office.

However, the Fund’s annual reports list the same address as the ABC chapter.  In addition, the Fund’s 2006 report disclosed paying Michelle Cates $57,450 as Vice President of Education.  The 2006 Chapter website lists Cates in that position, but describes her as “ABC Las Vegas Chapter Staff.”  This conflicts with the Fund’s assertion there were no shared staff. 

The biggest problem concerns the Training Fund’s management fees.  The Fund paid $94,500, $105,300, and $106,696 in such fees in 2004, 2005, and 2006 respectively.  Each year, the Fund denied that money was paid to a related nonprofit.  However, the Chapter’s annual report for each year disclosed receiving these exact amounts, and identified the money as “MTSF management income.”  Oddly, the Chapter did this while stating it had no related entities, except for an ABC-PAC in the 2006 report, even while the Training Fund disclosed in 2005 and 2006 that it was related the ABC chapter.  [The disclosure in 2005 was to a related exempt organization named “of Southern Nevada,” a seeming reference to ABC Chapter.]
How did the Training Fund spend its money?

The Fund reported total expenditures of $4,224,496 from 2001 to 2006.  However, the Fund did not list expenditures in the categories provided in the IRS report Form 990.  Instead, the Fund listed $3,197,326 [75% of its spending for the period] in the “other expenses not covered above” column.  This type of reporting appears to violate IRS rules.  The 2007 Form 990 instructions state that the other expenses line is only for expenditures “for which a separate line is not provided.”  Among the lines provided by the Form 990 were for expenditures for compensation to key employees, other salary and wages, accounting and legal and professional fundraising fees, and such things as supplies, telephone, postage, occupancy, travel, printing, and equipment rental.   
In addition, the descriptions the Fund used to itemize its expenditures in the “other expenses” line were quite broad.   In the six years examined, the  Fund listed over $2.5 million, 60% of its expenditures for the period,  as either “program expenses” [a term used from 2001 to 2003] or as “direct costs.” [a term used from 2004 to 2006]  

	Year
	Training Fund

Expenditures 
	Program Expense [01-03]
Direct Costs [04-06]
	Percentage


	2001
	$618,252
	$453,590
	81%

	2002
	$495,383
	$306,734
	64%

	2003
	$677,960
	$468,437
	66%

	2004
	$741,435
	$404,382
	53%

	2005
	$828,129
	$435,868
	53%

	2006
	$863,337
	$465,193
	52%

	TOTAL
	$4,224,496
	$2,534,204
	60%


Finally, IRS regulations require the Training Fund to disclose the name of any person or business that received payments over $50,000 for “professional services;” and since 2005 to disclose the names of any that received payments over $50,000 for any “other services.”  In all six reports, the Fund stated there were no such payments, no matter the large amounts allocated to the categories of “program expenses” and “direct costs.”  In addition, the Fund recently began listing two other single line items of over $50,000, although it still claimed to make no payments over $50,000 to a single entity.
· 2005—a $105,300 management fee and tuition costs of $90,522

· 2006—a $106,696 management fee and tuition costs of $114,476

Given the large expenditures in these categories, the IRS should investigate if any single entity was paid over $50,000, and if so, why the Training Fund failed to disclose the transaction. 
Who paid the National ABC dues?

All ABC Chapters are required to pay a portion of annual membership dues to the National ABC.  The National ABC Policy Manual establishes the amounts and the National ABC Bylaws state that the payments must be made “no later than the 15th of the following month after received.” 

The Chapter’s annual reports from 2004 to 2006 disclosed no such payments, while listing $647,010 in total income from “dues and assessments.”  By contrast, the Sierra Nevada ABC chapter listed dues income in the same three years of $513,615, and national dues payments in the amount of $148,841, or 29%.  Using that ratio, the Las Vegas Chapter is missing almost $190,000 in expenses.   This omission, combined with how the Training Fund reported its spending, raise questions about which organization paid the national dues.  
Did the Trust fail to pay required federal taxes? 

Partnerships between trade associations and insurance companies are common and frequently result in income for the association.  The Chapter website refers to an “ABC medical plan” offered to all apprentices, while another website outlined a partnership between the Chapter and Builders Insurance on workers compensation.  Some insurance plan must exist, since the Fund’s 2004 annual report listed $62,426 as “insurance income,” which it further described as “reimbursed insurance income related to program operations.”   

However, the Fund declared that this income was related to its exempt purpose, and thus exempt from taxation.  This is counter to IRS regulations.   As outlined in IRS Publication 598, Tax on Unrelated Business Income of Exempt Organizations, insurance programs and sales commissions are unrelated business income—a type of income the IRS considers taxable.   The tax rate on unrelated business income in 2002 was 15% of the first $50,000, 25% of the next $25,000, and 34% -- or higher -- of all additional income.  The organization must also pay accrued interest and a possible fine of up to 25% of the unpaid tax.   

In 2005 and 2006, the Fund listed smaller amounts of income, $25,367 and $22,468 respectively, as “other investment income,” and further labeled as “royalties.”  IRS Publication 598 states that royalties are normally subject to unrelated business income tax if the organization actively participates or provides services in the activity generating the royalty income.  Moreover, just because an organization claims income as a royalty does not mean this label is accurate.   At least one Tax Court case resulted in the denial of use of the royalty exclusion to a not-for-profit association that conducted an insurance program because of its level of participation. The extensive services performed were deemed to demonstrate the association played an active role in the insurance program, and thus the income from the programs was more like compensation for services rendered and so could not be considered tax exempt royalty income.  
Internal Revenue Service Penalties

A penalty of $20 per day, up to a maximum of the smaller of $10,000 or 5% of the gross receipts of the organization for the year, may be assessed for every 990 that is filed with incomplete or incorrect information (unless the organization can show that reasonable cause for its failure to file a complete and accurate 990).  If the organization has annual gross receipts exceeding $1 million, these penalties increase to $100 per day up to a maximum of $50,000.  26 U.S.C. §6652(c)(1)(A)(ii).  If the IRS notifies the organization that it has filed an incomplete or incorrect 990, and gives them a deadline to correct the 990, and the organization fails to meet that deadline, the persons failing to comply are subject to a penalty of $10 per day up to a maximum fine of $5,000 for any one return.  29 U.S.C. §6652(c)(1)(B)(ii)  
Organizations that willfully file knowingly fraudulent or materially false returns or statements with the IRS face criminal penalties that include fines of up to $10,000 ($50,000 for corporations), one year in prison, or both.  26 U.S.C. §7207.  Organizations and persons who willfully file returns under penalty of perjury that they know are not materially correct, and persons who aid or assist in the preparation of such fraudulent returns, are guilty of a felony punishable by fines of up to $100,000 ($300,000 if a corporation), three years in prison, or both, plus the costs of the prosecution.  26 U.S.C. §7206.  

ERISA Penalties
Plan fiduciaries, such as the trustees and administrators of apprenticeship training plans, who breach their duties under ERISA are personally liable to repay the Plan any losses resulting from their breach.  29 U.S.C. § 1109(a).  Such a fiduciary may also be removed from office.  Id.  A fiduciary and any other person who knowingly participated in the breach are subject to a civil penalty equal to 20% of the amount recovered for the plan.  29 U.S.C. § 1132(l).  Additionally, in the event of a “prohibited transaction”, such as a non-exempt transaction between an employee benefit plan and “a party in interest” (including the Plan’s sponsor), there is a civil penalty against the party in interest of up to 5% per year that the prohibited transaction continues.  29 U.S.C. § 1132(i); 26 U.S.C. § 4975(f)(4).  Injunctive relief is also available.  29 U.S.C. § 1132(a)(3).
RICO

Racketeer Influenced and Corrupt Organizations Act (RICO) 18 U.S.C. §§ 1961 et seq. creates special criminal and civil penalties against an organization that systematically commits serious felonies.  To support a private RICO action, a plaintiff must prove that it has been directly injured in its business or property by the defendant’s “pattern of racketeering activity.”  “Racketeering activity” is defined in 18 U.S.C. § 1961(1) as the commission of “predicate acts,” felonies which include murder, kidnapping, arson, etc.  Some of the predicate acts are statutory crimes.  One of these is 18 U.S.C. § 664, which subject to a fine and up to five years imprisonment any person who “unlawfully and willfully abstracts or converts to his own use or to the use of another” any assets of an employee benefit plan, including an apprenticeship trust. 
* The reports examined were for 2004 to 2006 for the Chapter, and 2001 to 2006 for the Training Fund. 
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