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COMMENTS OF THE NEVADA ENVIRONMENTAL COALITION, INC.
and ROBERT W. HALL as an individual
I. Preliminary Statement
1. The following environmental assessment comments of the Nevada Environmental Coalition, Inc. (NEC) and Robert W. Hall as an individual, are timely submitted in response to the Department of Interior, Bureau of Land Management’s (BLM) August 3, 2009-0293-EA, Environment Assessment (EA) re: DOI-S010-2009-0293-EA, P.L.-350, Enacted December 12, 2002 For The Conveyance of Property To Clark County, Nevada for a Shooting Park (CCSP) and Finding of No Significant Impact (FONSI). The notice letter included a comment period ending September 2, 2009. The issues involve the Clark County Shooting Park (CCSP). The EA covering letter states that the environmental assessment (EA) was prepared “in order to comply with the National Environmental Policy Act (NEPA) and the United States District Court Order for the transfer of approximately 2,880 acres of public land to Clark County, Nevada.” EA 2, 1.0.
2. The Nevada Environmental Coalition, Inc. (NEC) is a citizens, volunteer research and advocacy, public service organization that focuses on local, state and federal environmental oversight issues. Hall and NEC's supporting organizations and supporters live, work, recreate, pay taxes, and enjoy the environment in Clark County Nevada. 

II. Summary of reasons why the FONSI and EA must be revised in favor of an EIS.
1. The project is federal because of the size of the lands acquired, federal funding and the fact that the environment impacts are federally significant. 

2. The BLM has admitted NEPA was required.

3. The BLM and Clark County violated NEPA and APA law by cooperating with construction and the project without compliance.
4. The BLM has admitted it has had since the actual land transfer date of November 25, 2003 to comply with NEPA and the federal Administrative Procedures Act (APA).

5. Clark County is subject to NEPA compliance because it is responsible for the execution of all NEPA requirements, and the fact that the land patent has a revision clause. EA 1.
6. The BLM admits, “No other alternatives were considered, as P.L. 107-350 specifically identified the subject parcel for conveyance,” without also admitting they have had since 1984 to locate and ask for a more suitable conveyance.
7. The pending EA and FONSI are subject to a U.S. District Court ordered EA whose public comment date is seven days after the CCSP scheduled opening date.
8. The BLM, Clark County, City of Las Vegas, City of Henderson and City of North Las Vegas have cooperated to deny Valley citizens their statutory NEPA, APA environmental, federal, and state due process rights.

9. The EA fails to include Public Law 107-350 language regarding the safety of the public.

10. The EA states, “The purpose of this environmental assessment (EA) is to comply with the National Environmental Policy Act” when in fact, the EA does exactly the opposite. EA 2, Introduction.

11. The EA states that the EA was written to comply “with Congressional direction under Public Law 107-350.” The BLM ignored that duty until the U.S. District Court ordered the BLM to comply with NEPA and complete an EA in its May 8, 2009 Order following a public complaint. U.S. District Court, 2:08-cv-1131-LDG.
12. The EA statement that “the proposed action is specifically authorized by Public Law 170-350.” That ignores the fact that the BLM and Clark County were required all along to comply with NEPA and the APA, a fact that the BLM has admitted only after being sued in U.S. District Court. EA 2, 1.3.
13. The EA’s claim that the “proposed action is to provide an environmental analysis of the impacts of Public Law 107-350.” For the reasons given herein, that claim is deficient in every respect. The claimed goad has not yet been reached. EA 3, 2.0.
14. The EA’s “No Action Alternative” fails to own up to the obvious fact that the wrong location was chosen. EA 3, 2.2.

15. The claim that, “Under the no-action alternative the 2,880 acre parcel of public land would be available for community development consistent with the Southern Nevada Public Lands Management Act of 1998 (SNPLMA). That statement conflicts directly with Public Law 107-250 condition where the land “shall not be disposed of by the county” and “title to the parcel shall revert to the United States” if the land is not used for a “central shooting facility.” That is a reason why other sites should have been considered and requested in the alternative.
16. The BLM admits that it relied on Southern Nevada Public Lands Management Act of 1998 (SNPLMA) for an analysis of resources. The update/augmentation offered is the EA. The EA includes brief, superficial summaries that are not legally sufficient and are not site specific. The BLM has failed to analyze the CCSP site’s safety, noise, crime, clean air, clean water, paleontological, soils, hazardous materials, flood, water resources, wildlife, traffic, land use or environmental justice issues. The BLM has offered statements and conflict of interest conclusions. With rare exception, the information provided is not free of conflicts of interest, and is not from independent sources.
17. A key issue involves environmental justice issues. The best the BLM could come up with regarding environmental justice is the following. “There are no EJ populations identified in the vicinity of the subject parcel and therefore no disproportionately high or adverse human health or environmental effects were identified for minority or low-income populations.” The BLM never looked for EJ populations.
18. The noise study described at “O. Noise,” does not study a shooting park of the unprecedented size, unprecedented number of shooting positions, unprecedented array of fire arms and powder choices, 7:00 A.M. to 5 P.M. operation, seven days a week (public and “private”), that the CCSP projects. There is no information regarding the noise impact of residential communities less than a mile away, much less the psychological impact of that much shooting day after day, week after week, month after month, year after year on those who, work, go to two schools, and recreate in the area. There is no information regarding the noise effect on equestrian activities. The noise site-specific information, one of the most important of the public’s concerns, is legally insufficient for any lawful purpose. EA, 18-19, O. Noise. 
III. NEPA - General.
1. “(a) The National Environmental Policy Act (NEPA), 42 U.S.C.A. 4321 et. seq; amended by PL 94-52, July 3, 1975;  PL 94-83, August 9, 1975, is our basic national charter for protection of the environment. It establishes policy, sets goals (section 101), and provides means (section 102) for carrying out the policy. Section 102(2) contains “action-forcing” provisions to make sure that federal agencies act according to the letter and spirit of the Act. … Their purpose is to tell federal agencies what they must do to comply with the procedures and achieve the goals of the Act. The President, the federal agencies, and the courts share responsibility for enforcing the Act so as to achieve the substantive requirements of section 101. (b) NEPA procedures must insure that environmental information is available to public officials and citizens before decisions are made and before actions are taken. The information must be of high quality. Accurate scientific analysis, expert agency comments, and public scrutiny are essential to implementing NEPA….” (Emphasis added.)  40 C.F.R. § 1500.1 TA \l "40 C.F.R. § 1500.1" \s "40 C.F.R. § 1500.1" \c 6  (7-1-02).
2. At all times relevant since December 12, 2002, the BLM has failed and refused to comply with the NEPA. The BLM’s failure and refusal to comply with NEPA is part of a scheme to ignore a very important mandate of Congress. Ignoring NEPA is an illegal act. When local, state and federal agencies evade the law instead of doing what the law requires, public rights are taken. The public is left out of the environmental information loop. In a scofflaw process, the public loses respect and trust in their governmental agencies. NEPA compliance informs the public. NEPA compliance gives the public a chance to participate in the decisions that affect the quality of their lives.
IV. Urban Environment – Quality of Life

1. “NEPA is not confined to the protection of the natural environment but extends as well to the protection of urban environment. The leading case is Hanley v. Mitchell ( I), 460 F.2d 640 (2d Cir. 1972).” Plaintiffs in that action challenged a decision not to prepare an impact statement on a major jail facility to be built by the General Service Administration in downtown Manhattan. The court decided that an impact statement was required and held that the ‘protection of the quality of life for urban residents’ fell within NEPA’s purpose. 
2. The result of ignoring NEPA is America’ largest shooting park, built to attract locals and visitors and located in the wrong place. During the time since Congress granted the land transfer, developers enjoyed City of Las Vegas rezoning approvals that have resulted in lots and homes being sold to hapless souls who had no idea what they were getting into. 
3. The issues begin with safety, noise and crime. The CCSP will beckon gun owners from everywhere to pour into the Las Vegas Valley, creating a safety, noise and crime debacle. Our citizens were ignored in the CCSP and to this day, few in the Valley have little or no knowledge what government has done to them.
V. Air and Water Pollution, Land Use Changes, Increase in Public Facility Demand and Aesthetic Quality
1. “The cases have followed this decision by granting standing to plaintiffs who allege injury to the quality of urban life. In a case similar to Hanly I, for example, a plaintiff was given standing based on claims of environmental impact caused by the construction of a jail facility.” Sierra Club v. Hassell, 636 F.2d 1095 (5th Cir. 1981). “Among the impacts claimed were air and water pollution, negative land use changes, and an increase in demand on public facility systems.” Committee for Auto Responsibility v. Solomon, 603 F.2d 992 (D.C. Cir. 1979). (Air pollution from parking lot for proposed government building). 
2. “Injury to the aesthetic quality of the urban environment also is sufficient to grant standing to challenge the impact of a highway in an urban historic area.” NEPA Law and Litigation, Second Edition 2008, Mandelker, § 4-21 (1 & 2).
VI. Major Federal Action

(a) Sec. 1508.18  Major federal action. Major federal action includes actions with effects that may be major and are potentially subject to federal control and responsibility. Major reinforces, but does not have a meaning independent of significantly. (Sec. 1508.27.) Actions include the circumstances where the responsible officials fail to act and that failure to act is reviewable by courts or administrative tribunals under the federal Administrative Procedure Act (APA), or other applicable law, as an agency action.

(b) Actions include new and continuing activities, including projects and programs entirely or partly financed, assisted, conducted, regulated, or approved by federal agencies; new or revised agency rules, regulations, plans, policies, or procedures; and legislative proposals (Secs. 1506.8, 1508.17).
(c) Federal actions tend to fall within one of the following categories: 

(1) Adoption of official policy, such as rules, regulations, and interpretations adopted pursuant to the Administrative Procedure Act, 5 U.S.C. 551 et seq; … formal documents establishing an agency's policies that will result in, or substantially alter, agency programs. 

(2) Adoption of formal plans, such as official documents prepared or approved by federal agencies that guide or prescribe alternative uses of Federal resources, upon which future agency actions will be based. 

(3) Adoption of programs, such as a group of concerted actions to implement a specific policy or plan; systematic and connected agency decisions allocating agency resources to implement a specific statutory program or executive directive. 
(4) Approval of specific projects, such as construction or management activities located in a defined geographic area. Projects include actions approved by permit or other regulatory decision as well as federal and federally assisted activities.

Sec. 1508.27  Significantly. Significantly as used in NEPA requires considerations of both context and intensity: 

(a) Context. This means that the significance of an action must be analyzed in several contexts such as society as a whole (human, national), the affected region, the affected interests, and the locality. Significance varies with the setting of the proposed action. For instance, in the case of a site-specific action, significance would usually depend upon the effects in the locale rather than in the world as a whole. Both short- and long-term effects are relevant. 

(b) Intensity. This refers to the severity of impact. Responsible officials must bear in mind that more than one agency may make decisions about partial aspects of a major action. The following should be considered in evaluating intensity: 

(1) Impacts that may be both beneficial and adverse. A significant effect may exist even if the Federal agency believes that on balance the effect will be beneficial. 

(2) The degree to which the proposed action affects public health or safety. 

(3) Unique characteristics of the geographic area such as proximity to historic or cultural resources, parklands, prime farmlands, wetlands, wild and scenic rivers, or ecologically critical areas. 

(4) The degree to which the effects on the quality of the human environment are likely to be highly controversial. 

(5) The degree to which the possible effects on the human environment are highly uncertain or involve unique or unknown risks. 

(6) The degree to which the action may establish a precedent for future actions with significant effects or represents a decision in principle about a future consideration. 

(7) Whether the action is related to other actions with individually insignificant but cumulatively significant impacts. Significance exists if it is reasonable to anticipate a cumulatively significant impact on the environment. Significance cannot be avoided by terming an action temporary or by breaking it down into small component parts. 

(8) The degree to which the action may adversely affect districts, sites, highways, structures, or objects listed in or eligible for listing in the National Register of Historic Places or may cause loss or destruction of significant scientific, cultural, or historical resources. 

(9) The degree to which the action may adversely affect an endangered or threatened species or its habitat that has been determined to be critical under the Endangered Species Act of 1973. 

(10) Whether the action threatens a violation of Federal, State, or local law or requirements imposed for the protection of the environment.

VII. NEPA and Local Governments

1. Local governments are subject to NEPA when projects they undertake receive federal assistance or are under federal control. The Supreme Court has indicated that the state’s sovereign immunity does not extend to local governments.

2. Federal programs of financial assistance can federalize state and local government projects. For example, the courts require an impact statement for state highways and other transportation projects funded wholly or partly with federal aid. NEPA can also apply to the federal funding of local government programs. 

3. Just as a federal law may federalize a state or local government project and bring it under NEPA, a federal law may also federalize private development. The responsible federal agency must then prepare an environmental impact statement on the private development project. Examples are any private development that requires a federal permit, such as private development in wetlands covered by the Clean Water Act. NEPA Law and Litigation, Second Edition 2008, Mandelker, §§ 1:4; 8:19-20.
VIII. Public Law 107-350

1. Re: Public Law 107-350, “December 17, 2002. Section 1, Conveyance of Property to Clark County, Nevada. Section 1. (a) Findings. (1). the Las Vegas area has experienced such rapid growth in the last few years that traditional locations for target shooting are now too close to populated areas for safety. (2) There is a need to designate a centralized shooting facility in the Las Vegas Valley where target shooters can practice safely…. (b) Purposes. – The purposes of this Act are – (1) to provide a suitable location for the establishment of a central shooting facility in the Las Vegas Valley;…”
2. “(e) Use of Land – In General.-The parcels of land conveyed under sub-section (c) – (A) shall be used by Clark County for the purpose described in subsection (b) only; 
3. Instead of choosing an area that would meet the Congressional land transfer “safety” requirement, Clark County and the BLM accepted land that both knew was abutting City of Las Vegas property either developed, or subsequently developed for residential communities with all of the expected ancillary schools, churches, recreations centers and businesses in support. The word “suitable” at (b)(1) is operable and is described immediately above in terms of “safety.”

4. From the outset, Clark County and the BLM embarked on a pattern of knowing and willful, political and administrative deception to mislead the Congress and the people of the Las Vegas Valley. There is no evidence that Clark County obtained an inter-local agreement to zone the land to the South and Southeast of the CCSP in order to create the safety buffer that was the basis for the Congress conveying the land to Clark County.
5. To the contrary, on August 21, 2002, City Council of the City of Las Vegas, a proponent and supporter of the CCSP, voted to change the zoning of land in the buffer zone from Desert Rural Density Residential to Residential, adjacent to the northeast corner of Jones Boulevard and Iron Mountain Road. See, General Plan Amendment (GPA-0027-02) re: Log Cabin Way, limited partnership on behalf of Greystone.
6. “The proposed action is to provide an environmental analysis of the impacts of Public Law 107-350.” (3:2.0.) (The statement is misleading. The BLM neglected to add, “after the fact.”)
7. An Act of Congress to transfer public land to Clark County, Nevada, does not relieve the BLM of the responsibility to comply with NEPA. All federal land transfers are subject to the NEPA requirement to disclose air pollution and noise pollution environmental impact. That includes psychologically cumulative noise “before decisions are made and before actions are taken.” 40 C.F.R. § 1500.1(b) TA \s "40 C.F.R. § 1500.1(b)" .

IX. Residents For The Relocation of the Clark County Shooting Complex, LLC v. Department of Parks and Recreation , et al., United State District Court, Case No. 2:08-cv-1131-LDG (RJJ).
1. Residents For The Relocation of the Clark County Shooting Park brought an action in U.S. District Court against the Department of Parks and Recreation, et al. and the CCSP. Case No. 2:08-cv-1131-LDG (RJJ). The Court found that, “The BLM did not prepare an environmental assessment prior to conveying the land to Clark County.” Order, 2, lns. 14-15. “The Bureau of Land Management, however, has indicated the ‘it agrees that some level of NEPA analysis should have been conducted’ prior to the transfer of land from the United States to Clark County” Order, 10-11, lns. 22; 1-3. 
2. “The evidence presented to the court indicates that Clark County is implementing the shooting park, but that the land and all and the largest part of the funding is being provided by the federal government. Accordingly, the court will not dismiss the NEPA claim as against either Clark County or the BLM.” “Given the BLM’s acknowledgment that some level of NEPA analysis should have been performed, the plaintiffs have shown a likelihood of success on the merits of their NEPA claim.” Order 11, lns. 8-12.

3. “The court would note that the only legal claim remaining before the court is that the BLM must prepare a NEPA environmental analysis. Clark County, a non-federal entity, remains a defendant only because it is the entity constructing a shooting part with federal funds, but without any other federal oversight once those funds were are disbursed.” Order 15, lns. 17-20.

4. “Rather, the BLM has already filed with this court its proposed schedule for completing the Environmental Analysis by about August 3, 2009. At that time a determination can be made whether the Environmental Impact Statement is required, or whether the additional 30-day period would commence for review of the “finding of no significant impact.” Order 16, lns. 6-10.
5. Both the U.S. District Court and the BLM have settled the issue regarding the BLM’s NEPA duty to prepare the Environmental Assessment (“EA”) that is the subject of petitioner’s comments. The facts supporting that finding apply to an environmental impact statement (EIS).

6. The U.S. District Court has made an error, however. Clark County remains subject to NEPA on the basis that the project is a major, significant federal action by virtue of the 2,880 acres of federal land granted by Congress, the $64,000,000 of federal funding Clark County has received, and the fact that Public Law 107-350 (Dec. 17, 2002) clearly states the following.

7. “(1) In General. – The parcels of land conveyed under subsection (c) … shall not be disposed of by the county.” “If Clark County ceases to use any parcel for the purposes described in subsection (b) – (a) title to the parcel shall revert to the United States.; and (B) Clark County, Nevada, shall be responsible for any reclamation necessary to revert the parcel to the United States.” 
8. There is also a provision (f), The Secretary of the Interior may require such additional terms and conditions in connection with the conveyance, as the Secretary considers appropriate to protect the interests of the United States. Section 1(a) Findings, is also instructive to the extent that the words “safety” and “safely” were a primary goal and foundation for the Act.
9. Public Law 107-350 creates a bond between the BLM and Clark County – for life with or without NEPA compliance. See, Exhibit B (Public Law 107-350).

X. Environmental Assessment (EA)

1. The deadline for the submittal of public comments on the above-named EA is September 2, 2009, a few days after the Shooting Park is set to open. The BLM’s failure to complete the statutorily required EA before the Clark County Shooting Park (CCSP) opens late this month is highly prejudicial to the public’s NEPA rights. 
2. The BLM’s failure to comply with NEPA requirements continues a long BLM pattern of disregard for the environmental laws of the nation. The legally and practically important decisions have all been made by the BLM without the NEPA required public notice to all of Nevada’s citizens, particularly those of the Las Vegas Valley. There has been no NEPA compliant public notice or prior NEPA process. The BLM ignored the requirement.
3. After-the-fact, first step compliance, days before the opening of the CCSP cannot be said to involve accurate scientific analysis, expert agency comments and legally sufficient public scrutiny. For that reason alone, the EA misleads. 
4. A 2002, 2,880-acre land transfer Clark County by Congress does not waive NEPA compliance.. The BLM admits that is true with its page 2, EA Introduction statement (last paragraph).
5. The public expects EA full disclosure and a forthright discussion regarding key issues prior to any CCSP opening. The public safety and noise issues alone require that the CCSP not open until when and if the BLM prevails at the completion of the NEPA process.
6. Neither the EA, nor the accompanying Finding of No Significant Impact (FONSI),  were signed by a responsible official of the BLM. Without the signature of a responsible BLM official, the documents are not ready for public review. The BLM intends to claim victory on August 4, 2009 based on unsigned documents. Petitioner objects to the fact that no responsible official in the BLM has taken responsibility for the EA or the FONSI.

7. Petitioner requests that the EA and FONSI submittals distributed for public review be signed by a responsible BLM official. In the absence of signed documents, Petitioner requests that the EA and FONSI submittals be withdrawn, signed, re-noticed to the public as required by NEPA. In the absence of NEPA compliance, the CCSP must not be allowed to open for business.  

8. No matter how thorough, an EA can never substitute for preparation of an EIS if the proposed action could significantly affect the environment. See, Sierra Club v. Marsh, 769 F.2d 868, 874-76 (1st Cir. 1985) TA \l "Sierra Club v. Marsh, 769 F.2d 868, 874-76 (1st Cir. 1985)" \s "Sierra Club v. Marsh, 769 F.2d 868, 874-76 (1st Cir. 1985)" \c 1 . “We stress in this regard that an EIS serves different purposes from an EA. An EA simply assesses whether there will be a significant impact on the environment. An EIS weighs any significant negative impacts of the proposed action against the positive objectives of the project. Preparation of an EIS thus ensures that decision-makers know that there is a risk of significant environmental affect and consider that impact. As such, an EIS is more likely to attract the time and attention of both policymakers and the public. In addition, there is generally a longer time period for the public to comment on an EIS as opposed to an EA, and public hearings are often held….” None of this was dealt with in the proposed EA. See Anderson v. Evans, 350 F.3d 815, 836 (9th Cir. 2003) TA \l "Anderson v. Evans, 350 F.3d 815, 836 (9th Cir. 2003)" \s "Anderson v. Evans, 350 F.3d 815, 836 (9th Cir. 2003)" \c 1 .

XI. Clark County Shooting Park (CCSP)
1. The 2,880 acre Clark County Shooting Park (CCSP) billed as the largest anywhere, has no legal basis for opening. The proposed hours of public operation are planned for 7 a.m. to 7 p.m., Wednesday through Sunday. The CCSP will be open to corporate events and “special needs” groups on Monday and Tuesday. That means that shooting could and probably will continue seven days a week from 7 a.m. Those in the Northern part of the Las Vegas Valley who work on shifts such as doctors and medical professionals, over-the-road truck drivers, bud drivers, airlines pilots, airport security personnel and many others asleep at 7:00 a.m. have no practical recourse.

2. All 2880 acres of the CCSP involve land that is unstable and easily disturbed. Dust from shooting ranges can include fine particles of lead with or without “cleaning” controls. An equestrian park is directly opposite the CCSP.

3. No environmental groups or individuals were selected for the planning or advisory committees. There is no evidence that public notices mentioned or complied with NEPA public notice requirements. There is no evidence that the Las Vegas Valley public was noticed regarding the requirement and commencement of a NEPA, court ordered environmental assessment (EA). There is no evidence that members of the general public have any idea what their NEPA and APA rights and protections are. Neither Clark County nor the BLM have enlightened them.
4. Shadow Ridge High School was designed and constructed after the CCSP acquired its land in 2003. It is reported to be less than a mile from the CCSP.

XII. Major Federal Action

1. The CCSP is a major federal action based on the Federal land and Federal money involved in the project.

2. There is no disclosure or discussion in the EA regarding the fact that the CCSP is a major federal action. The size of the public land transfer of 2880 acres and the federal funding involved are evidence of a major federal action requiring a full EIS. The first paragraph of the FONSI provides evidence that the transfer of public lands and related federal funding each independently require a major federal action EIS.

3. The absence of a “major federal action” finding provides evidence that the EA and FONSI err. The following definition of a “major federal action” and “significant” focus on the BLM’s misleading representations and arguments. A “hard look” at any requirement applies only when there is no major disagreement regarding facts and legal argument. In this instance, BLM’s credibility has fallen to the point where the EA must be rejected in its entirety.
XIII. Encroachment

1. From time the CCSP was first proposed, Clark County continued to permit home and ancillary service development encroachment toward the CCSP.
2. The particular choice of the location for the CCSP constitutes an astonishing lack judgment regarding the parallel issuance of building permits that allowed developers to encroach toward the CCSP in order to develop neighborhoods whose proximity is far too close to the largest shooting range in world. That lapse of judgment is neither reasonable nor rational.

XIV. Noise – Air Pollution
1. The worst noise days are going to occur when there is a combination of a large volume of number of persons firing, the caliber and types of weapons, the nature of the powder charges, light  winds and cool days.. There is no evidence of that discussion in the EA.

2. The peacetime noise issues are unprecedented. They were not discussed. The BLM noise study is not on point, and is legally insufficient for any lawful purpose. There is no study that addresses the unusually high volume of shooting. For that reason, the EA is fatally deficient.

3. There is no City, County or State ordinance, regulation or statute that was based upon the huge volume of weapons firing the CCSP will cause. For that reason, all such laws are inadequate for any lawful purpose. There is no ordinance, regulation or statute that has considered the reality of the CCSP. There is no ordinance, regulation or statute that deals with a shooting park of the size the BLM is facilitating regarding. The number, type and caliber of weapons firing that the CCSP intends to attract, is both unprecedented and stunning.

4. The EA omits the fact of direct and indirect air pollution emissions already incurred. The air pollution involves CCSP grading vacant land, construction, and soon, the air pollution and noise that thousands of new CCSP customers will cause. 

 5. “Construction emissions are not included because there is no widely accepted standard emission factor.” The BLM admits it did not include the most relevant development, or construction, air pollution data. The Clark County Valley-wide data BLM used in place of their own data was produced using EPA methods, formulas and tables. Data from a proposed SIP or a stale SIP more than five years old is legally insufficient for any lawful purpose.
XV. Water
1. The EA fails to discuss the Las Vegas Valley’s most important environmental issue that was not as apparent in 1998, the drought of a millennium. There was no discussion of the drought in the EA. (EA 3. [H]). For that reason alone, the EA is legally insufficient.

XVI. Proximity

1. The upper Las Vegas valley wash is approximately fifty-feet or less from the CCSP. The Shadow Ridge High School is about 3900 feet from the CCSP. (Source, Poisonous Pastime, http://www.vpc.org/studies/leadone.htm.)

XVII. Safety and Health

1. There is no evidence that the BLM has complied with NEPA regarding the safety of nearby persons. Statistically, bullets will travel into the nearby areas by accident and by design. Local, state and federal governments will be held responsible when, not if that happens.

2. There is no discussion regarding the mental health issues that are expected to be caused by the constant, nearby, weapons firing. The issue will important not simply to some, but to many. Too much noise from weapons firing will cause far more psychological harm than anyone now appears to realize. There is no EA discussion of this issue much less a provision for monitoring those who will suffer. The current situation is that of a mostly peaceful valley with only occasional loud noise. The reality of the CCSP has not yet struck those in the area, but it will.

3. Few of those who live, work and recreate in the Northern half of the Las Vegas Valley are aware that their lives will change when hour after hour, day after day, week after week, month after month, year after year, “battle” noise and the corresponding safety issues will ruin the quality of their lives. The EA does not discuss these issues.
XVIII. NEPA Compliance

1. The BLM has failed to do the studies and investigations necessary to assure the public that the CCSP can meet NEPA requirements.
2. The CCSP is opening without a NEPA compliance. The BLM has failed and/or refused to comply with NEPA in a timely and legally sufficient manner.
XIX. Paleontological Fossils
1. The BLM and Clark County have known that there paleontological fossils in the CCSP area since about 2002- 2003 during Upper Las Vegas Wash exploration. Paleontological fossils were fount over at least one-third of the Clark County Shooting Park’s current location.  An EIS would include and report the presence of paleontological fossils on CCSP grounds. That is believed to be one of the reasons why the BLM is so anxious to avoid completing an EIS. Any such findings have the potential to shut down the CCSP project. 
XX. Alternatives 

1. The BLM has failed to disclose the alternatives it has previously considered regarding alternative locations.
2.  TA \l "42 U.S.C. § 7506(c)" \s "42 U.S.C. § 7506(c)" \c 2 NEPA requires environmental documents to consider alternatives to the proposed action other than the proposed, single no action alternative. See 42 U.S.C. § 4332(2)(C)(iii) TA \l "42 U.S.C. § 4332(2)(C)(iii)" \s "42 U.S.C. § 4332(2)(C)(iii)" \c 2 . The required statement, notice to the public, discussion and findings are not in the EA. 

XXI. National Environmental Policy Act (“NEPA”) Compliance
1. The unsigned EA gives the erroneous impression that because Congress transferred public lands to Clark County, no NEPA compliance is necessary. “The proposed action is specifically authorized by Public Law 170-350.” (2:1.3.) In the context of NEPA EA compliance, the statement misleads to the extent the BLM has not also made the public aware that they have important NEPA rights regardless of how Clark County obtained the Federal land and funding.
2. The BLM must comply with both Acts of Congress, Public Law 170-350 and NEPA. Regardless of when the land was transferred to Clark County, it was a knowing and willful violation of NEPA to proceed beyond the land transfer point until and unless all NEPA requirements are met. The BLM has admitted it did not comply with NEPA as required. The unsigned EA and unsigned Finding of No Significant Impact (“FONSI”) stand as evidence of non-compliance. The BLM simply ignored federal environmental law regarding NEPA compliance.

3. Any claim of conformance to any prior federal, state or county plan or prior requirement that does not have an approval date less than five years or less from the date of the EA, is an admission that the plan is neither cumulative, nor timely revised, nor sufficient for any lawful purpose. See, 42 U.S.C. § 7506(c).

4. “If the cumulative impact of a given project and other planned projects is significant, Petitioners cannot simply prepare an EA for its project, issue a FONSI, and ignore the overall impact of the project…”, Newton County Wildlife Ass’n v. Rogers, 141 F.3d 803, 809 (8th Cir. 1998).

5. No matter how thorough it is, an EA can never substitute for preparation of an EIS, if the proposed action could significantly affect the environment. See, Sierra Club v. Marsh, 769 F.2d 868, 874-76 (1st Cir. 1985) TA \l "Sierra Club v. Marsh, 769 F.2d 868, 874-76 (1st Cir. 1985)" \s "Sierra Club v. Marsh, 769 F.2d 868, 874-76 (1st Cir. 1985)" \c 1 . We stress in this regard that an EIS serves different purposes from an EA. An EA simply assesses whether there will be a significant impact on the environment. An EIS weighs any significant negative impacts of the proposed action against the positive objectives of the project. Preparation of an EIS thus ensures that decision-makers know that there is a risk of significant environmental impact. That alerts them to take that impact into consideration. As such, an EIS is more likely to attract the time and attention of both policymakers and the public. In addition, there is generally a longer time period for the public to comment on an EIS as opposed to an EA, and public hearings are often held…. See Anderson v. Evans, 350 F.3d 815, 836 (9th Cir. 2003) TA \l "Anderson v. Evans, 350 F.3d 815, 836 (9th Cir. 2003)" \s "Anderson v. Evans, 350 F.3d 815, 836 (9th Cir. 2003)" \c 1 .

6. NEPA requires impact statements to consider alternatives to the proposed action other than the proposed, single no action alternative. See 42 U.S.C. § 4332(2)(C)(iii) TA \l "42 U.S.C. § 4332(2)(C)(iii)" \s "42 U.S.C. § 4332(2)(C)(iii)" \c 2 . The required statement is not in the proposed EA. 

7. NEPA requires that the responsible Federal official, …shall consult with and obtain the comments of any Federal agency that has jurisdiction by law or special expertise with respect to any environmental impact involved. Copies of such statements and the comments and views of the appropriate Federal, State, and local agencies that are authorized to develop and enforce environmental standards, shall be made available to the …. public as provided by section 552 of Title 5, and shall accompany the proposal through the existing agency review procedures.” There is no applicable discussion regarding 5 U.S.C. § 552 TA \l "5 U.S.C. § 552" \s "5 U.S.C. § 552" \c 2  compliance in the proposed EA.

8. Cumulative impacts are those impacts that result from the incremental impact of an action, decision, or project in combination with other past, present, and reasonable foreseeable future actions, regardless of the agency (Federal or non-federal) or person undertaking such other actions. Cumulative impacts can result from individually minor but collectively significant actions over a period of time, from similar projects or actions, and from projects or actions which have similar impacts See, 40 CFR Part 1508.7. There is a basis for the claim and the basis is mandatory. The BLM has failed to discuss cumulative impact issues. 

9. References to “local land use plans” and other laws and ordinances do not diminish NEPA requirements and compliance.
XXII. Public notice and involvement

1. The public in general was kept out of the NEPA process, BLM claims notwithstanding. The practical effect of NEPA compliance is that of full disclosure and the legal right for the public to be involved from the outset of the land transfer. Citizens who timely participate in the NEPA process have important legal rights such as the right of appeal. Each act the BLM takes without NEPA compliance is an act to deprive the public of its civil rights in a flagrant violation of the Fourteenth Amendment’s due process protections.
2. There was no Valley-wide, plain English, lawful, prior notice of the BLM’s intent to fill at least the Northern half of the Valley with gunfire noise and air pollution all day long, day after day, week after week, month after month, year after year. There is no evidence of public notice and involvement in the EA.

XXIII. Resource Management Plan

1. The EA at 2:1.1 states, “Disposal of the subject lands is consistent with the Las Vegas Resource Management Plan/Final Environmental Impact Statement (RMP), Lands Decision LD-1, and approved October 1998.” 1998? That RMP is eleven years stale and legally insufficient for any lawful purpose. The EA does not include a copy of a current, cumulative RMP as evidentiary support, stale or otherwise.

2. The EA claims that the 2,880 acres authorized by P.L. 107-350 are “located within or near those land encompassed by the following land use plans: Clark County Master Plan Update 2007. Las Vegas Valley Disposal Boundary EIS (December 2004), Las Vegas Resource Management Plan and Final Environmental Impact Statement (October 1998) (RMP). “The sale/conveyance parcel is located within the Las Vegas Valley and located directly north of the disposal boundary.” That means outside the disposal boundary. The words “or near” or “north of “ are stunning. If they are “near” or “north of” they are outside the boundaries of the cited documents. “Surveys conducted in support of the Disposal EIS adjacent to the identified parcel….” (Emphasis added.) Despite the sale/conveyance parcel not being within the disposal boundary, the EA discussion continues with Disposal EIS data as though the land is located within the disposal boundary. The statement is misleading at best. All discussion regarding the “Disposal EIS”, and there are many such references including air quality, water resources and floodplain references to name a few, is misleading and must be stricken from the EA. (3:1.4; 5:C.) There is no evidence supporting the above claims.


XXIV. Southern Nevada Public Lands Management Act of 1998 (SNPLMA)

1. “Under the no-action alternative the 2,880 acre parcel of public land would be available for community development consistent with the Southern Nevada Public Lands Management Act of 1998 (SNPLMA) requirements for disposal.” That statement involves the issue of alternatives. The statement was not made to the Valley public in general prior to this after-the-fact EA. (3:2.1.)

XXV. Other Federal Agencies

1. NEPA requires that the responsible Federal official, shall consult with and obtain the comments of any Federal agency that has jurisdiction by law or special expertise with respect to any environmental impact involved. The EA does not include the statements of the U. S. Air Force at Nellis AFB or other Federal agencies. Copies of such statements and the comments and views of the appropriate Federal, State, and local agencies that are authorized to develop and enforce environmental standards, shall be made available to the …. public as provided by section 552 of Title 5, and shall accompany the proposal through the existing agency review procedures. The required compliance was not made public pursuant to 5 U.S.C. § 552 regarding all of the Federal agencies involved, TA \l "5 U.S.C. § 552" \s "5 U.S.C. § 552" \c 2  and there is no legally sufficient evidence to the contrary in the EA.
XXVI. CONCLUSION

1. The EA ignores, marginalizes and misrepresents NEPA and APA requirements. The result is a federal agency de facto dismissal of the nation’s environmental law protections and safeguards regardless of Congressional intent and mandate.

2. The CCSP is an obvious EIS candidate. The BLM’s failure and refusal to complete an EIS is a serious violation of NEPA and APA law. 

3. The BLM is continuing its longstanding practice of ignoring NEPA and the APA with the assurance that regardless of their errors and omissions, they have state, county and local political support.

4. Petitioner Hall requests that the opening of the CCSP be delayed and the BLM prepare a NEPA compliant environmental impact statement (EIS).

5. Petitioner requests that the BLM include this comment document in the record of this action in its entirety, without summary or redaction of any kind or nature whatsoever.




Respectfully submitted,






___________________________

ROBERT W. HALL, M.S. Counseling Psychology as an individual, and as President, Nevada Environmental Coalition, Inc.
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